CHAPTER 8
CROWN DEPARTMENTS
1) HM Customs and Section 98 Creditors’ Meetings

HM Customs are usually represented at Section 98 meetings by their own staff, but may occasionally be represented by members of another government department or agency, who will vote in accordance with Customs’ instructions.

Customs’ representatives vote at those meetings in whichever manner they feel is in the best interest of Customs and independent creditors. Their decisions will be based on careful evaluation of all the information at their disposal. 

Insolvency practitioners are reminded that Customs Officers are empowered to vote at creditors’ meetings, and do not need to lodge a proxy.  Officers will produce proof of their Commission for inspection upon the request of the Chairman of the meeting.

(First published in Dear IP no 27, August 1993)

____________________________________________________________________

2. Notification: Form VAT 769 and Procedures

Official Receivers (ORs) and insolvency practitioners are reminded to complete a VAT 769 form with details of their appointment.  This form will be sent to the local VAT office in the area of the trader’s principal place of business. The only material that should be attached to the form is the Statement of Affairs (if available) and a copy of the practitioner’s Certificate of Appointment.

VAT Notice 700/56/99 provides detailed guidance on the completion of the VAT 769 form and the procedures to follow.

(First published in Dear IP no.26, March 1993)

____________________________________________________________________

3. Notification of H.M Customs 

HM Customs have advised that notices of creditors’ meetings under section 24 of the Act (to consider administrator’s proposals), under section 3 or 257 (to consider a proposal for a company or individual voluntary arrangement) or under section 98 (Creditors’ Voluntary Liquidation), should be sent to the local VAT office (LVO) in the area of the principal place of business of the insolvent trader. 

Notification of all insolvencies (bankruptcies, compulsory liquidations, creditors and members liquidations, and receiverships) should also be sent to the appropriate LVO using the form VAT 769.

(First published in Dear IP no. 25, January 1993, followed by a second publication in Dear IP no. 26, March 1993)

4)  VAT 100 Returns for Insolvent Firms

All VAT returns and payments should be submitted directly to VAT Central Unit in Southend in the envelope provided. No correspondence, even covering letters, should be attached to the returns. If you are sending more than one return by all means put them together in the pre-addressed envelope. However, H.M. Customs ask that you send separate cheques to accompany each return.

Where a VAT return has been amended for a formal insolvent trader, (bankruptcies, liquidations and administrative receiverships) it should be sent directly to Insolvency Operations, 3rd Floor N/W, Queens Docks, Liverpool, L74 4AA. 

(First published in Dear IP no. 27, August 1993)

____________________________________________________________________

5)  Relocation of VAT Insolvency Branch

As many of you will now be aware the insolvency branch of H.M. Customs is now located at:

Insolvency Operations

3rd Floor North West

Queens Dock

Liverpool

L74 4AA

Should you have any queries regarding VAT in insolvency, a helpdesk based in Liverpool, is currently in operation. The telephone numbers are:

0151 703 8743/8921/8809/8450, four lines. 

(First published in Dear IP no 27, August 1993)

_____________________________________________________________________

6) Inland Revenue: The Notification of Petition Costs 
The Solicitor's Office of the Inland Revenue has been in contact with the Service concerning unnecessary enquiries received from practitioners about Revenue's petition costs.

It has been the recent practice of the Revenue, when it has petitioned for an insolvency order or has supported such a petition, to provide details of its petition costs in a form numbered 48P (NEW), which is attached to its proof of debt submitted in the insolvency.

A survey of OR's offices, has established that this paperwork is handed over to practitioners, on their appointment as trustee or liquidator. The form detailing the petition costs is probably overlooked by the practitioner, who subsequently asks the solicitor’s office for the very same information.

The Service has suggested to the Revenue that when it receives these requests, it refers the practitioner to the proof of debt, or to general correspondence received from the OR, rather than supply the information again.

When a case is being handed over to a practitioner, ORs have been requested to detach the costs information form from the proof of debt, and place it among the general correspondence so that it might be more obvious to the practitioner.

(First published in Dear IP no. 46, July 1999)

7) Guidance for Trustees and Liquidators in Dealing with the Inland Revenue

The following guidance on taxes (including, where appropriate, Class 4 National Insurance Contributions due to the Revenue rather than to the Secretary of State for Social Security) has been agreed by the Service and the Revenue. Practitioners should note that this guidance is a statement of best practice for dealing with claims by the Revenue. It does not contradict or prevail over insolvency legislation, and applies to bankruptcy and compulsory liquidation only.
Proofs of Debt

1. Subject to paragraph 3 proof may be made for all tax liabilities and Revenue debts existing at the date of the insolvency order (i.e. bankruptcy order/winding up order), irrespective of when they are due and payable. Such liabilities include sums due from the insolvent on account of deductions of income tax from emoluments paid, and in respect of deductions from payments to subcontractors in the construction industry.

2. Although a proof of debt may be based on estimated assessments the tax is legally due and payable on the due date. It is final and conclusive unless an appeal has been made within the statutory 30 day period. Accordingly, it should generally be accepted as part of the claim for voting purposes, but this does not affect the Chairman’s right to reject proofs of debt not considered to be valid.

Excessive Proofs of Debt

3. a.
Where proof is made but it is claimed that the bankrupt has no income or capital gains assessable for the year concerned, or a company has no liability to tax, and the bankrupt or company consider the assessments are excessive, the Revenue will forego as much of the claim as appears to them to be excessive on receipt of the following:

i. an affidavit by the bankrupt, or officer of the company, setting out the grounds of claim, and

ii. a certificate by the trustee in bankruptcy or the liquidator, in terms of the first schedule to this guidance.

The form to be used is obtainable from the Inspector of Taxes

Where an affidavit by the bankrupt, or a company officer, cannot be obtained, a certificate by the trustee in bankruptcy, or the liquidator, may instead be submitted, but this must explain the reasons for failure to furnish an affidavit.

b. Relief from tax on account of personal allowances or other relief

should be claimed by the bankrupt in the ordinary manner using forms obtainable from the Inspector of Taxes.

Where claims for relief cannot be obtained from the bankrupt, the Revenue may accept a certificate by the trustee in bankruptcy, provided that includes the information necessary for the Revenue to determine a claim.

Any waiver of claim under paragraph (a) or (b) does not extend to tax which the bankrupt or company was entitled to deduct from any interest, money, annuities, royalties or other sums paid in respect of a patent or copyright, or other annual payment.

[The Inland Revenue has recently asked that IPs be given the following additional information.

c. Self assessment was introduced from the year commencing 6 April 1996.                 

It should largely do away with excessive proofs of debt, because:

i. It applies only to individuals.

ii. These assessments will be based on figures provided by the individual. 

 The Revenue can make an estimated assessment if an individual does not file a return.

            i.    Its accuracy can only be judged and corrected by the filing of the return.               ii.  There is no appeal, but once the Self Assessment Return is filed it replaces              the determination.

iii. The route of challenge is to file a return.

iv. Late filing will attract statutory penalties and there is no right of appeal against these. ]

Distress

4. Where a Collector of Taxes has levied distress on goods before a bankruptcy or winding up order is made, the following will apply (subject to Section 128 Insolvency Act 1986 in the case of a company).

a. If the distress is completed (i.e. by sale) 3 months before the date of the bankruptcy or winding up order, the Collector will retain enough of the proceeds to satisfy the amount owed.

b. If the sale of the goods is within 3 months immediately preceding the date of the bankruptcy or winding up order, the goods or proceeds of sale will be subject to Section 176 (2) or 347 (3) Insolvency Act 1986.

If the distress is complete (i.e. the goods are sold) the Collector, on request of the trustee or liquidator, will surrender the sale proceeds to be applied in payment of preferential debts, (including any part of the distrained tax which is preferential) provided there are insufficient funds or other assets to satisfy the preferential debts by other means.

In this event the Revenue, as regards that part of its debt which is preferential, will prove as a preferential creditor and, in any event and in accordance with section 176(3) and section 347(4), will become a preferential creditor to the extent of the proceeds of the distress.

c.
If the distress is incomplete (i.e the goods are unsold at the bankruptcy or winding up order date) the Collector, on request of the trustee, or liquidator, and upon receipt of an undertaking in the terms of the second schedule to this guidance by the trustee or liquidator, will give up possession of the distrained goods.

Any surplus of sale proceeds, after payment of the preferential debts, will be applied in payment of any non-preferential tax included in the distress.

The Revenue, as distrainer, will become a preferential creditor in the sum of the sale proceeds. In the absence of any requests to the contrary, the Collector will sell the goods while accepting that the provisions of Section 176 and 347 Insolvency Act 1986 may apply.

5. On the making of a bankruptcy order, the Revenue will not normally levy distress on a bankrupt’s assets despite being entitled to do so under Section 347(8) and (9) Insolvency Act 1986. An exception may be made if other creditors entitled to distrain after the making of the bankruptcy order were doing so to the Revenue’s detriment.

Note: This guidance does not affect any right to payment of outstanding tax liabilities and other debts which the Revenue may have other than by proving in the bankruptcy or winding up, eg in accordance with duties conferred on an administrator or administrative receiver by the Insolvency Act 1986. 

(First published in Dear IP no.27, August 1993)

_____________________________________________________________________

8) Section 98 Notices to the Inland Revenue

The Revenue has centralised its administration of receipt of notices of meetings in creditors’ voluntary liquidations (under s98 of the Insolvency Act 1986). Accordingly, practitioners should send all section 98 notices to the Taxes Information Distribution office address, overleaf:


TIDO (CES), Ty Glas Road, Llanishen, Cardiff, CF4 5ZG

This does not, however, apply to practitioners who are already operating a local arrangement with the Revenue’s special monitoring units.

(First published in Dear IP no.19 November 1991)
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