CHAPTER 7
CREDITORS/LIQUIDATION COMMITTEE
1) Functions Carried Out by the Official Receiver including Sanction to Employ Solicitors

When the functions of a liquidation or creditors’ committee are vested in the Secretary of State, they may be exercised by the OR under Rules 4.172(2) and 6.166(2) respectively.

Matters which require sanction by the Creditors' or Liquidation Committee

The OR may sanction the exercise of the following powers:

Bankruptcy

those listed in Schedule 5, Part I of the Act;

appointment of the bankrupt to superintend the management of his estate, to carry on his business, or to assist the trustee under Section 314(2) of the Act;

division in its existing form among the creditors of any property which cannot readily be sold, under Section 326 of the Act.

Compulsory Liquidation

those listed in Schedule A, Parts I and II of the Rules;

division in its existing form among the creditors of any property which cannot readily be sold, under Rule 4.183.

General Considerations

All requests for sanction should be made to the OR in writing and affixed to the estate record book. They should be accompanied by Form CAU 101, charging the appropriate fee (currently £27) to the estate account. Sanction will only be given in respect of a specified power.

Requests for sanction should not be made retrospectively except in an emergency, in which case, no undue delay should occur in applying for sanction (S314(4) and R4.184(2)).

Specific Requests

Authority to Take or Defend Legal Proceedings (Sch 5, Part I, para 2)

A written request for sanction should include the following information:

details of the solicitors to be used, and any special terms as to their costs (e.g. a  conditional fee agreement);

the amount of funds in the insolvent's estate, together with details of any further realisations which are expected either as a result of the proceedings or otherwise;

an estimate of the costs of fighting the case, and of the potential costs of losing it;

the arrangements made for payment of the costs where the estate funds (including future realisations) are inadequate;

if indemnities are to be relied upon, details of the amount, by whom given and the grounds upon which the practitioner considers that the indemnifiers are good for the amount of their indemnities;

the likely benefit to the estate if the proposed proceedings are successful, together with an indication of the chances of success;

an explanation of the need for, and objective of, the proposed proceedings.

*Note: While sanction is required to take legal proceedings, it is not required merely to use solicitors.

The sanction, when granted by the OR, will include a financial limit based upon  estimated costs. If the practitioner needs, at a later date, to request an increase in the limit for costs, he should provide the reasons for and details of any changes in the factors listed above.

All Other Requests for Sanction

All other written requests for sanction should include the following information:

The need for the proposed action;

The effect of the proposed action.

The proposed action should be approved by any major creditors who may be adversely affected by it, and their approval should be detailed in the request.

(First published in Dear IP no. 27, August 1993, followed by a second publication  in Dear IP no.40, March 1998)
____________________________________________________________________

2) Expenses of Liquidation Committee

Rule 4.169 of The Insolvency Rules 1986 states that the "the liquidator shall defray out of the assets, in the prescribed order of priority, any reasonable travelling expenses directly incurred by members of the liquidation committee or their representatives in respect of their attendance at the committee's meetings, or otherwise on the committee's business".

The Insolvency Service has been made aware of an instance where the meeting of the (duly constituted) liquidation committee was held immediately after the section 98 meeting, and the travelling expenses of the creditor (in effect to and from the creditors' meeting) have been reimbursed from the assets as expenses of attending the committee meeting.

It is the view of the Service that it would not be appropriate for the travelling expenses of the liquidation committee to be reimbursed by the liquidator from the company's assets in such a situation, as it is doubtful whether the expenses can be described as having been incurred directly in respect of attendance at a meeting of the committee.

(First published in Dear IP no. 43, January 1999)
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