CHAPTER 3
AUTHORISATION AND APPOINTMENT OF INSOLVENCY PRACTITIONERS

1) Action after loss of Authorisation

Where an insolvency practitioner ceases to be authorised, it is desirable that a successor insolvency practitioner is appointed to deal with any outstanding matters. This can often be achieved in an orderly manner, for example where a practitioner retires and his cases are taken over by a partner.  However, it is not simple where an authorisation is withdrawn because the insolvency practitioner is considered not to be fit and proper, not least in finding a practitioner willing to be appointed in his place, for example, because there are inadequate records, few or no assets, or suspected dishonesty.

The appointment of a successor practitioner is desirable for a number of reasons, i.e. to:

1) gather evidence of dishonesty or other misconduct, where relevant;

2) maintain public confidence in the insolvency profession;

3) bring an insolvency to a satisfactory conclusion;

4) trace and realise assets;

5) pursue claims under the insolvency bond.

At a meeting between the Insolvency Service and representatives of the authorising bodies it was felt that the initial obstacle, of identifying practitioners willing to accept appointments as successor practitioners, could be reduced by the setting up of a register of individuals willing to accept such appointments.

Insolvency practitioners are therefore invited to propose themselves for inclusion on that register, a copy of which will be held by each of the authorising bodies (except the Law Societies) and the Service.  Letters, under the heading “Action After Loss of Authorisation” should be addressed to the Insolvency Practitioners Section, The Insolvency Service, Area 1.10, PO Box 203, 21 Bloomsbury Street, London, WC1B 3QW. The Law Society and the Law Society of Scotland, have in place adequate  procedures to deal with the aftermath where the authorisation of a practitioner authorised by them is withdrawn.  A “solicitor practitioner” is not barred from being appointed to deal with cases in which an “accountant practitioner” was previously office holder.

Insolvency practitioners should be aware that no funds, other than those comprised in the insolvency estate, or received under the insolvency bond, can be made available either by the authorising body concerned or the Service, to meet disbursements incurred or remuneration earned by the successor practitioner.
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2) Appointment by the Secretary of State under Section 137 and 296 of the Insolvency Act 1986

This article provides details of the criteria which the Secretary of State will take into account when considering whether to appoint an insolvency practitioner under Ss137 and 296 of the Insolvency Act 1986. Section 137 provides that in a winding up by the court, the Official Receiver (OR) may at any time when he is liquidator apply to the Secretary of State (SoS) for the appointment of a person to act as liquidator in his place. Similarly, section 296 makes provisions for the OR, at any time when he is trustee of a bankrupt's estate (other than in relation to a criminal bankruptcy), to apply to the SoS for the appointment of a trustee to replace the OR.

The appointment by the SoS of an insolvency practitioner (IP) as liquidator or trustee will be permitted in the circumstances described here as an alternative to holding a meeting of creditors for that purpose.  Of paramount importance in any appointment, whether via a meeting or by the SoS, is that unless these  guidelines indicate otherwise, the creditors’ views must have been sought and adhered to.

If there is the possibility of contention, dispute or conflict, the Act raises a strong presumption that a meeting of creditors should be held. That presumption may be overcome, but the issue needs to have been considered and the basis of the decision to seek an appointment by the SoS fully recorded.

1. Cases where application may be made without prior agreement 

The General Remarks section of the application form must adequately explain the reasons for the appointment. If the grounds are not properly made out, the application will be returned to the (OR) unprocessed.  Application for an SoS appointment may be made without prior agreement if:

(i) The case is over five months old, assets have come to light after a meeting, or notice of no meeting, and there is no particular public or creditor interest, or

(ii) The case is less than five months old, there is no particular public or creditor interest, and one or more of the following also apply;

a) a meeting of creditors has been held but no appointment was made;

b) the case is a summary bankruptcy;

c) a meeting would be a mere formality and an unnecessary cost to the estate, because a majority of creditors by value, with undisputed claims, who would be entitled to vote at a meeting (or one creditor with a clear undisputed majority in value) have indicated that they would appoint a particular practitioner, or otherwise have agreed to the OR making application for the SoS appointment from the rota. The OR will need to retain on file a record of the creditors consulted and their views;

d) there is a charge, no surplus is expected for unsecured creditors, and the charge holder is unwilling to appoint a receiver or take action himself;

e) the available assets of whatever description are, in the opinion of the OR, unlikely to attract a nomination at a meeting. The OR's opinion will be based on his knowledge of the local "market", and assets in such cases might consist of antecedent recoveries, IPOs, ageing book debts or equity in the matrimonial home. However it cannot automatically be the case that antecedent recovery, IPO, ageing book debt or equity insolvencies are appropriate for SOS appointments. The OR must be able to justify his decision not to call a meeting and to seek an SOS appointment, in each case. A description and estimated value of the assets must be given in the General Remarks section of the application form.

2.
Cases where application may normally be made without prior agreement 

but an urgent appointment is needed

If an urgent appointment is required in a case then the effective date of appointment can be agreed with a member of the technical staff in IP Section.

3.    
Cases requiring prior approval of the appointment in principle before


       
 submission of application

(i) All cases in which there is actual or potential public or creditor interest, regardless of the age of the case;

(ii) Cases where there is, or could be perceived by any party involved in the insolvency to be, a real or potential conflict of interest between the practitioner's duties to the insolvent estate and other matters;

(iii) All cases under five months old which do not fall into any of the categories in paragraph 2 above.

Examples of circumstances which may justify an SoS appointment in these circumstances are:

a) assets are in jeopardy and will be better protected if an early appointment is made;

b) the insolvent was trading at the date of the order, and significant value in the estate will be lost if trading ceases;

c) an insolvency practitioner was appointed as provisional liquidator or interim receiver, and the OR was appointed liquidator or receiver and manager on the making of the order.

The OR will be expected to justify appointment by the SoS rather than by a creditors’ meeting and to confirm that major creditors have been consulted.

4.  Matters for general consideration.

The IP to be appointed

Before an application is made, the OR must ensure that the proposed office holder is not only prepared to act but is qualified (i.e. is authorised to act as an insolvency practitioner and holds an insolvency bond), particularly if the proposed office-holder is not taken from the OR's rota, or is not known to the OR. A practitioner is not required to provide a written consent in connection with a SoS appointment.

The prospective office-holder should normally be the next person on the OR's rota who is prepared to act, unless the majority of the creditors have indicated a preference for another IP.

The OR should not lead the practitioner to believe he will be appointed until his appointment has been agreed by the SoS, but following agreement the OR must promptly inform the practitioner of the date of his appointment so that appropriate action may be taken as regards assets for which he has responsibility.

The OR has a duty to provide the proposed office-holder with complete and accurate information about the insolvent's estate and any other matters relevant to a trustee/ liquidator's administration of the case.

Crown Debts

HM Inland Revenue and HM Customs and Excise have indicated that the OR can assume that they are agreeable to a rota appointment.  DSS have indicated that where the amount owed in respect of National Insurance Contributions is significant, then they would expect to be consulted like any other creditor.

In a particularly contentious case, the OR should consider contacting the Crown bodies where the amounts owing are significant.

What constitutes significant or contentious will vary depending on the particular circumstances of the case, but if in doubt the OR should consult the Crown creditor(s).

Joint Appointments

In a few cases it may be desirable to appoint joint office holders. In relation to liquidation, section 231 of the Act requires the appointment to include a declaration as to whether the joint office holders must act together or may act separately. An appropriate paragraph should be added to the certificate of appointment:

"Any act required or authorised under any enactment to be done by the liquidator is to be done by one or more of the above - named persons; 

or

"Any act required or authorised under any enactment to be done by the liquidator is to be done by the above named persons together".

Similar provisions apply to the appointment of joint trustees by virtue of section 292(3) and one of the above paragraphs (suitably adapted) should be added to the certificate of appointment.
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