
CHAPTER 25
VOLUNTARY LIQUIDATIONS
1) Voluntary Liquidation Followed by a Winding Up Order: Application   of Rule 4.219 of the Insolvency Rules 1986

Rule 4.219 of the Insolvency Rules 1986 provides:

"In a winding up by the court which follows immediately on a voluntary winding up (whether members' voluntary or creditors’ voluntary), such remuneration of the voluntary liquidator and costs and expenses of the voluntary liquidation as the court may allow are to rank in priority with the expenses specified in Rule 4.218(1)(a)."

A practice appears to have arisen of voluntary liquidators, on ceasing to act in consequence of a winding-up order, deducting outstanding costs and expenses of the voluntary liquidation, and outstanding remuneration, and remitting only the balance of funds left (if any) to the OR, who is then obliged to apply to court to challenge the amount deducted.

In our view, where a voluntary liquidator, on ceasing to act contends that there are expenses which he has properly incurred and which should be repaid, or has earned remuneration not yet received, it is his responsibility to apply to the court under Rule 4.219, and not that of the OR. Any expenses or remuneration outstanding at the point when the voluntary liquidator ceases to act should not be deducted from the balance  remitted to the OR.

(First published in Dear IP no. 31, August 1994)

_____________________________________________________________________

2) Disciplinary Proceedings Arising from Breach of Regulation 5(2) of the Insolvency Regulations 1994

The Insolvency Service has complained to an insolvency practitioner's professional body about funds he had retained which ought to have been remitted to the ISA under Regulation 5(2).  The professional body took disciplinary proceedings against the insolvency practitioner and the complaint was proved, on the insolvency practitioner's own admission.  The practitioner was censured, fined £10,000, and ordered to pay costs of £500.

Although this case was exceptional in that it involved substantial funds, it is a reminder to practitioners that the Service considers the non-payment or late payment of funds into the ISA to be a serious matter.  Insolvency practitioners are also reminded that persistent failure to adhere to the guidance relating to the remittance of funds, or a failure involving substantial funds, will result in further action by the Service.  That may include, where appropriate, referral to the practitioner’s professional body.

Contact: Gareth Limb, Insolvency Practitioners Control Unit, The Insolvency Service, 5th Floor, Ladywood House, 45/46 Stephenson Street, Birmingham B2 4UZ (telephone 0121 698 4000)  

 (First published in Dear IP no. 46, July 1999)

_____________________________________________________________________

3) Regulation 5(2) of the Insolvency Regulations 1994 

This Regulation provides that in the case of a voluntary winding up the liquidator shall, within 14 days of the expiration of the period of six months from the date of his appointment and of every six months thereafter, pay the balance of funds in his hands not required for the immediate purposes of the liquidation into the Insolvency Services Account (ISA).

Some insolvency practitioners have interpreted this regulation as only relating to Creditors Voluntary Liquidations. In fact, it relates to both forms of voluntary liquidation, and accordingly liquidators of companies subject to Members’ Voluntary Liquidations must pay monies into the ISA as appropriate.

Insolvency practitioners should now ensure that they have adequate systems in place to enable them to comply with the above requirements. 

(First published in Dear IP no. 39, October 1997)
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