CHAPTER 23
REMUNERATION AND FEES
1) Fees for Preparation of Statement of Affairs and for Holding a Meeting of Creditors (Creditors’ Voluntary Liquidation)

When charging a fee for the preparation of the statement of affairs, insolvency practitioners are reminded of Rule 4.38 of the Insolvency Rules 1986 which states that any reasonable and necessary expenses of preparing the statement of affairs may be paid out of the company’s assets. The fee charged should be the actual cost (including profit costs) involved in the preparation of the statement, and should not include any element to cover other disbursements or remuneration.

As to the costs of summoning a meeting of creditors, Rule 4.62 provides that any reasonable and necessary expenses incurred may be paid out of the company’s assets. They should be charged on the actual basis, and treated separately from the cost of preparing the statement of affairs.

Both rules require that:

whether such payment is made before the commencement of the winding up the chairman shall inform the meeting of creditors of the amount of the payments and the identity of the person to whom it was made, and

such payment shall not be made by the liquidator to himself, or to any associate of his, other than with the approval of the liquidation committee, the creditors or the Court.

Under no circumstances should a fee be charged for either of these purposes as a way of  augmenting any remuneration fixed in accordance with Rule 4.127.

(First published in Dear IP no 18, July 1991)


2) REMUNERATION – how it is fixed where there is no committee

Insolvency practitioners are reminded that where there is no liquidation committee or committee of creditors, the Secretary of State (exercising the function of the committee through the OR under Sections 141(5) or 302 of the Insolvency Act 1986) cannot fix remuneration. Rules 4.127 and 6.138 of the Insolvency Rules 1986 provide that  remuneration shall be either fixed as a percentage of the value of the assets realised and/or distributed, or by reference to the time expended in dealing with the liquidation or bankruptcy.  

Where there is a creditors’ committee it determines the basis of the calculation, but otherwise it may be determined either by a resolution of a meeting of creditors, or on the scale laid down for the OR in Schedule 2 to the Insolvency Regulations 1994. If the practitioner considers that the remuneration fixed in accordance with the Rules is insufficient he may apply to Court for an order increasing the amount under Rules 4.130 or 6.141. 


 (First published in Dear IP no. 14, July 1990)

_____________________________________________________________________

3) Trustees Remuneration in “Old Act” Cases 

In our view when a trustee is appointed by the Secretary of State to act in an ‘old Act’ case, either under paragraph 14(2) of Schedule 11 to the Insolvency Act 1986 (“the transitional provisions”) or previously under Section 19 of the Bankruptcy Act 1914, his remuneration should be fixed, in accordance with Rule 337 of the Bankruptcy Rules 1952.

Paragraph 10(3) of schedule 11 provides that where subordinate legislation (in this example, the Bankruptcy Rules 1952) made under an enactment mentioned in paragraph 10(2) of the schedule (in this case the Bankruptcy Act 1914) was in force immediately before 29 December 1986, it continues to have effect on and after that date in relation to a case where a bankruptcy petition was presented, or a receiving order was made, before that date.

Accordingly, any resolution to approve remuneration obtained from a committee of inspection or a meeting of creditors is without validity, and any remuneration drawn on that basis is taken incorrectly and without authority.

Applications to fix remuneration should be addressed to Mrs Pat Christopher, IPCU, 5th Floor West, Ladywood House, 45 - 46 Stephenson Street, Birmingham B2 4UZ, telephone 0121 - 698 4104. The application should include a full breakdown of the trustee's costs (including a detailed time cost analysis), details of the work undertaken during the period of the administration, and its benefits to the estate.

(First published in Dear IP no. 40, March 1998 and updated in Dear IP no. 48, November 1999)


4) Remuneration of an Office-Holder – Appropriate Authority Required

The Insolvency Service’s monitoring officers and those of the recognised professional bodies (RPBs) are continuing to find instances of insolvency practitioners taking remuneration without the appropriate authority. Practitioners are reminded of the basis of an office-holder’s fees as set out in the Insolvency Act 1986 and the Insolvency Rules 1986.

The basis for fixing remuneration is broadly the same for liquidations and bankruptcies, i.e:

as a percentage of the value of assets which are realised or distributed or both, or

by reference to the time properly given by the office-holder and staff in attending to matters arising in the winding up or the bankruptcy, as the case may be.

It is for the liquidation or creditors’ committee (if there is one) to determine on which of these bases the remuneration is to be fixed, and if as a percentage to determine that level.

In arriving at that level the committee must have regard to:

the complexity (or otherwise) of the case;

any responsibility of an exceptional kind or degree which falls on the office-holder;

the effectiveness with which the office-holder appears to be carrying out, or to have carried out, his duties;

the value and nature of the assets which the office-holder has to deal with.

If remuneration is not fixed as described above, then remuneration may be fixed by a resolution of a meeting of creditors. If not fixed by any of these methods, then remuneration must be in accordance with the scale laid down for the OR as set out in schedule 2 to the Insolvency Regulations 1994.

It should be noted that fees should not be drawn on the OR’s scale without first attempting to seek agreement of the committee, if there is one, or of the creditors. Funds should not be drawn on this basis as an interim measure pending the agreement of the committee or creditors.

For enquiries regarding this notice please contact: Peter Armstrong, Insolvency Practitioners Compliance Unit, The Insolvency Service, 5th Floor, Ladywood House, 45 Stephenson Street, Birmingham B2 4UZ (telephone 0121 698 4109).

(First published in Dear IP no. 48, November 1999)

_____________________________________________________________________

5) Remuneration as a Percentage of Amount Received - Regulation 33 of The Insolvency Regulations 1994

Insolvency practitioners should charge remuneration based upon the OR’s scale only as a percentage of the amount received from the realisation of the assets.

Many insolvency practitioners are charging remuneration based upon the amount realised, and not upon the amount received. Accordingly, if the office holder’s agents account to the insolvency practitioner net of their fees, then the insolvency practitioner should only charge remuneration based upon that net amount received, and not the gross amount of the realisation.

(First published in Dear IP no.39, October 1997) 

6) Remuneration where there is no Resolution - Rules 4.127 and 6.138 of the Insolvency Rules 1986 (The Rules) and Statement of Insolvency Practice 9 (SIP)

An office holder must ensure that fees are not drawn on the OR’s scale without first attempting to obtain the agreement of the committee or of the creditors to a basis for the fixing of remuneration.

Many office holders have assumed that, where there is no resolution for the basis of fixing their remuneration, they can draw fees based upon the OR’s scale, but this can only be done after they have first attempted to obtain the agreement of the committee or the creditors on the method of fixing the remuneration.

(First published in Dear IP no. 39, October 1997)
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