CHAPTER 22

RELEASE AND VACATION OF OFFICE
1) Notice to Official Receiver of Intention to Vacate Office and of Holding Final Meeting in Compulsory Liquidations and Bankruptcies

Please note that Rules 4.137 and 6.145 of the Insolvency Rules 1986 provide that a liquidator/trustee must give at least 21 days notice of his/her intention to vacate office to the Official Receiver (OR) together with notice of any creditors’ meeting.  The notice must contain details of any property which has not been realised, applied, distributed or otherwise fully dealt with in the liquidation/bankruptcy. Once the final meeting of creditors has been held, the liquidator/trustee must, under Rule 4.125(4) and 6.137(4) notify the Court on Form 4.42/6.50 and send a copy of that notice to the OR.

Rules 4.125 and 6.137(4) apply transitionally to "old Act" cases and therefore notice must be given to the Court and the OR once the final meeting has been held.

(This applies to England and Wales only)

(First published in Dear IP no. 7, June 1988)

____________________________________________________________________

2) Vacation of Office and Release of Voluntary Liquidators 

(1) Creditors Voluntary Liquidations

Under Section 171(6) of the Insolvency Act 1986 the liquidator must give notice of the "decisions, (if any), of the final meeting or meetings" to the Registrar of Companies. By virtue of Rule 4.126 - CVL (2) of the Insolvency Rules 1986, the creditors can only resolve against the liquidator having his release at the final meeting. The Rule therefore limits the requisite notification to the Registrar of Companies in this instance to a single decision.

[It is still intended to amend paragraph 2 of Form 4.72 to include details of any resolution passed against the liquidator having his release. In the meantime the practitioner should provide these details on the existing Form 4.72.]

The final meeting of the company is called in accordance with Section 106(2) and although there are no specific rules governing it, the meeting could pass resolutions which would be decisions notifiable to the Registrar of Companies under the provisions of Section 171(6). Although the company meeting cannot prevent the liquidator from having his release – (Section 173(2)(e) and Rule 4.126 – CVL providing that only the creditors' meeting is important in this respect), such release is not of course effective until the liquidator has vacated office under section 171(6) i.e when the Registrar of Companies has been notified of the decision of the meetings (and section 106(3) has been complied with).

Accordingly, until such time as the decision (if any) of the final meeting of the company has been notified to the Registrar of Companies, Section 171(6) will not have been complied with. A liquidator cannot vacate office, and his release cannot therefore be effective. In this case, paragraph 1 of Form 4.72 will be amended to ensure that a liquidator notifies the Registrar of Companies of any decisions taken at the company's final meeting. In the meantime the practitioner should provide these details on the existing Form 4.72.

(2) Members Voluntary Liquidations

The final meeting of the company is called in accordance with section 94(2) and, as with creditor voluntary cases although there are no specific rules governing it, the meeting could pass resolutions which would be decisions notifiable to the Registrar of Companies under section 171(6). 

By virtue of Section 173(2)(d) the release of a liquidator in a members voluntary liquidation is effective from the time he vacates office. Accordingly, until such time as the decision (if any) of the final meeting of the company has been notified to the Registrar of Companies, Section 171(6) will not have been complied with. A liquidator cannot vacate office, and his release cannot be effective. In this instance Form 4.71 will be amended to ensure that a liquidator notifies the Registrar of Companies of any decision taken at the company's final meeting. In the meantime practitioners should provide these details on the existing Form 4.71.

(First published in Dear IP no.6, Feb. 1988)
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