CHAPTER 15

INSOLVENCY RULES AND REGULATIONS

1) Priority of Payment of Costs - Insolvency Rules 1986, Rules 4.218 and 6.224

There appears to have been some confusion over these rules, particularly Rule 6.224(1)(h), which deals with the payment of the petitioner's costs in a bankruptcy. Some practitioners are of the opinion that they have no power to make such payments from the estate.  Their view is that Rule 6.224 sets out the priority for payment of costs, but does not authorise payment. The Service’s view is that Rule 6.224(1)(h) does provide adequate authority for the payment of the petitioner's costs as that Rule contains a statement that the expenses of the bankruptcy are payable  out of the estate and lists the costs of the petitioner as one of those expenses. A distinction is drawn in paragraph (1)(h) of Rule 6.224 between the petitioner’s costs and those of other persons appearing on the petition, which are not payable without the authority of a court order. 

(First published in Dear no. 6, February 1988)

_____________________________________________________________________

2) Taxation of Costs in Old Act Cases

Rule 7.34 of The Insolvency Rules 1986 allows payment of costs without taxation. Rule 7.34(6) applies this Rule to all liquidations and bankruptcies in both old and new Act cases.  However, where taxation is required in old Act bankruptcies, any bills must be taxed in accordance with the scales in Appendices II and III of the Bankruptcy Rules 1952.

 (First published in Dear IP no. 6, February 1988)

_____________________________________________________________________

3) Authorisation to Operate a Local Bank Account Under the Insolvency Regulations 1994 (as amended)

All applications for authority to operate a local bank account under the 1994 Regulations (as amended) should be submitted to IPCU.

As part of its desk-top monitoring procedures, IPCU has recently completed a review of the local bank account authorities granted to practitioners. It is evident from the majority of cases reviewed that many practitioners are not adhering to the specific terms of the sanction given in each case, and the following practices are considered to be contributing to this.

(a) Failing to request a change of any inappropriate terms of a sanction 

It is appreciated that when an insolvency practitioner seeks a sanction, the information provided is based upon estimates.  However, once the terms of the sanction are set, they must be adhered to. IPCU are, though, always willing to reconsider the terms in the light of the practitioner’s experience from trading and operating the account. Consequently, it is suggested that practitioners may wish to review the terms of the sanction within the first six to eight weeks of operating the local bank account to ensure that the terms are still appropriate.

(b) Failing to monitor the account correctly resulting in the maximum balance to be retained in the account being exceeded.

It is apparent that insolvency practitioners generally monitor the operation of the account by reference to their cash book rather than bank statements, and then only on a monthly basis. As a result, while the cash book may record the account as operating within the agreed limits, the bank statement may not.  This is generally due to timing differences between the date of the issue of cheques and their presentation for payment. It must be noted, however, that the sanction to operate a local bank account is expressed in terms of the actual balance in the bank account, and not the practitioner's cash book balance. It is suggested, therefore, that practitioners may wish to take into account matters such as timing differences when requesting the sanction, and also to obtain and reconcile bank statements for the local bank account on, say, a weekly basis.

(c) Failing to remit funds in excess of the agreed maximum balance to the ISA

Insolvency practitioners are reminded that the terms of the sanction, particularly the agreed maximum balance, are set at a level to enable sufficient funds to be available to meet trading expenses. Income generated over and above what is required to meet those expenses should be remitted to the ISA.

Again, monitoring the account on a weekly basis should ensure that any monies held in excess of the agreed maximum balance will be remitted to the ISA in good time. 

(d) Drawing remuneration from the local bank account

The Service’s view is that sanction to operate a local bank account enables the office holder to make payments into and out of that account.  The sanction does not permit remuneration (which is not a payment made by the office holder) to be drawn from the local bank account. Remuneration should be drawn from the ISA in the usual way once it has been approved.

All enquiries regarding the use of a local bank account should be directed to Pat Christopher at IPCU, 5th Floor, West Wing, Ladywood House, 45/46 Stephenson Street, Birmingham B2 4UZ, telephone number 0121 698 4104.

(First published in Dear IP no. 48, November 1999)

4) The Insolvency (Amendment) Rules 1995….

 ….(came into force on 1 April 1995)

The Amendment Rules have changed the order of priority of payment of expenses out of the assets of companies in compulsory liquidation and bankrupts’ estates contained in Rules 4.218 and 6.224 of the Insolvency Rules 1986 respectively.

Previously, the deposit payable on presentation of a petition as security for the administration fee, was repayable after the expenses incurred in protecting and realising the assets, the expenses and disbursements incurred by the OR, and the administration fee, had been recovered from the realisation of assets.

The amendment Rules 4.218(1)(c) and (d), and 6.224(1)(c) and (d) changed the order of priority in which expenses are payable. The effect of the amendment is that the petition deposit will not be repayable until after all statutory fees and the OR’s remuneration have been recovered from the realisation of assets.

Practitioners should please note that the changes apply only to winding-up proceedings commenced on or after 1 April 1995 and to bankruptcy proceedings where the petition is presented on or after that date. 

(First published in Dear IP no. 33, March 1995)

_____________________________________________________________________

5)   The Insolvency (Amendment) Regulations 2000 – Electronic Receipts and Payments
The above Statutory Instrument, which came into force on 31 March 2000, amends the Insolvency Regulations 1994 so as to permit the use of electronic means for payments both into and out of the Insolvency Services Account (ISA). This is a modernisation measure which takes account of developments in banking practice  and overcomes the inherent risk of loss or theft of postal remittances. It will also extend and improve the range of banking services provided by Central Accounting Unit (CAU). The Service recognises that there will be a continuing requirement for cheque payments so the new electronic system will operate in parallel with the existing paper-based one as provided for in the 1994 Regulations as amended. The practical arrangements under the new provisions will be as follows:-

· Any payment into the ISA can be made by the liquidator or trustee by electronic transfer, accompanied by details identifying the liquidator or trustee making the payment and the estate to be credited. The estate should be identified by the BANCS account ID if known and, failing that, by the name of the estate.
· All payments out of the ISA can also be made by electronic transfer, at the request of the liquidator or trustee, using the appropriate requisition form, CAU 105, a copy of which has previously  been  supplied to IPs. However, the Secretary of State retains discretion to determine the mode of payment out of the ISA to allow for any technical or practical problems which could prevent or inhibit electronic payments.
· In the initial period of using the electronic payments facility (BACS), payments out of the ISA will be restricted to payments to IPs for fees and expenses in all insolvency types and for distribution in voluntary liquidations. IPs should note that the fax number required in form CAU 105 will be used to send the remittance advice to the IP.
· Having sorted out any operational problems during the initial period, it is intended that BACS payments will be made available for a wider range of payments including one-off payments of £50,000 or more (to any payee) and payments to “regular payees” such as agents and Government creditors. Where the payee is not the IP, the fax number and address of the payee will be required in addition to the bank account information. Form CAU 105 will be modified to cater for the additional requirements.
· The initial performance target for BACS payments will be: payment into payee’s bank account on the 4th working day after receipt by CAU of the requisition.
· Further bulletins will be issued in due course but in the meantime IPs are encouraged to make their views and needs known to their representatives on the CAU User Group. Enquiries about electronic payments can be directed to Central Accounting Unit’s Customer Services team on 0121 698 4268.
(First published in Dear IP no. 50, June 2000)
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