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Chapter 7

6) Guidance on applications for sanction under s.141 (5) and 302(2) of the Insolvency Act 1986

Comprehensive guidance is given in the preceding articles (published on the Insolvency Service website www.insolvency.gov.uk/information/dearip) about when sanction is required and the information required enabling sanction applications to be dealt with promptly.

A significant number of applications are still received where the application does not provide all the information required by Insolvency Practitioner Section.  Where the application relates to the institution of legal proceedings, there is often no information about provision for adverse costs and the indication of success.  In these cases further information has to be sought from the insolvency practitioner, which delays the consideration of the application. 

Where attachments are sent with sanction applications these should be restricted to documents relevant to the consideration of the application only.  Rarely will it be necessary to send files of documents or extensive valuation reports from estate agents. 

Applications are also received where insolvency practitioners seek sanction to employ solicitors and institute proceedings to determine a debtor’s interest in a property subject to claims under s.339 (transactions at undervalue) and s.340 (preferences), and if successful, for an order for possession and sale of the property. 

Our view is that under current legislation, sanction is not required to institute proceedings under s.339 or s.340, as technically the interest is not “property comprised in the bankrupt’s estate” until an order is made by the court restoring the position to what it would have been had the debtor not entered into the transaction/ preference.  However, legal proceedings to enforce a successful s.339/s.340 application do require sanction.  Any application for sanction made prior to the successful conclusion of the s.339/s.340 proceedings should therefore exclude the cost of those proceedings.

Insolvency practitioners are also reminded that applications should be sent to Insolvency Practitioner Section, Area 1.10, 21 Bloomsbury Street, London, WC1B 3QW and not to the Official Receiver dealing with the insolvency.

Telephone enquiries should be directed to Val Field on 020 7291 6767.

Chapter 14 

5) Changes within Insolvency Practitioner Section.

Insolvency Practitioner Section (IPS) is undergoing a re-organisation which will take some months to complete.  The direct authorisation of insolvency practitioners, and the monitoring of those insolvency practitioners, will, when the re-organisation is complete, be undertaken in our Birmingham Headquarters by a unit co-located with IPCU under the management of Malcolm Dunn.

Mike Chapman, formally OR Croydon, is undertaking a review of the work of IPS so that recommendations may be made about other work (eg sanctions, 1914 Act remuneration approval etc.) that should also be transferred to Birmingham and the timing of the transfer of such work.  In order to carry out the review Mike has taken over as Head of IPS.  The policy aspect of the work in IPS, such as liaison with the recognised professional bodies (RPBs); Joint Insolvency Committee (JIC) and Insolvency Practices Council (IPC), together with the issue of guidance to insolvency practitioners will remain in London under his management, and is to be called Insolvency Practitioner Policy Section.

For the immediate future however, all existing guidance remains unchanged and insolvency practitioners should continue to use the existing contact points.

Malcolm Dunn’s address is IPCU, 5th Floor, Ladywood House, 45-46 Stephenson Street, Birmingham B2 4UZ; Telephone 0121 698 4105

e-mail malcolm.dunn@insolvency.gsi.gov.uk
Mike Chapman’s address is IPS, Area 1.10, 21 Bloomsbury Street, London WC1B 3QW; Telephone 0207 291 6765

e-mail mike.chapman@insolvency.gsi.gov.uk.”

Chapter 17 

17) Late Payment of Commercial Debt – New Provisions

The Late Payment of Commercial Debts (Interest) Act 1998 provides the right to claim interest, on qualifying debts, when payment is made after the agreed credit period, or at the end of 30 days if no credit period has been agreed.  The interest rate was set at 8% above the Bank of England base rate (SI 2002/1675).  Under the Act small business have been able to claim such interest from large businesses and the public sector since 1 November 1998 and from other small businesses since 1 November 2000.

From 7 August 2002 all businesses and the public sector will be able to claim late payment interest from all other businesses and the public sector under the provisions of The Late Payment of Commercial Debts Regulations 2002.  The rate of interest claimable will remain 8% over the Bank of England base rate, but will now be calculated using the rate in force on 30 June or 31 December immediately before the day when the interest starts to run.

A new right for the creditor to claim compensation for the costs suffered by suppliers arising from late payment has been introduced.  This is a fixed amount based on the size of the unpaid debt, as follows:

	Size of unpaid debt
	To be paid to creditor

	Up to £999.99
	£40

	£1,000 to £9,999.99
	£70

	£10,000 or more
	£100


These new rights apply only to contracts made on or after 7 August 2002.

Any enquiries about this article should be referred to Policy Unit on 020 7291 6730


18) INSOLVENCY ACT 2000 - VOLUNTARY ARRANGEMENT PROVISIONS AND OTHER AMENDMENTS

1. The voluntary arrangement provisions of the Insolvency Act 2000 come into force on 1 January 2003. They will make it easier for small companies and partnerships in financial difficulty to make voluntary arrangements with their creditors by providing the option of a short moratorium to give the firm's management time to put a rescue plan to creditors.  Technical improvements to the existing company and individual voluntary provisions will also come into effect on that day. 

2. The provisions are:

Section 1 and Schedule 1 which provide for small companies in financial difficulty to make voluntary arrangements with their creditors by providing the option of a moratorium to give the firm's management time to put a rescue plan to creditors (Company Voluntary Arrangement moratorium)(see Annex A). 

Section 2 and Schedule 2:which provide for technical improvements to the existing company voluntary arrangement procedure and make amendments to the Building Societies Act 1986 (see Annex B).

Section 3 and Schedule 3: which provide for technical improvements to the existing individual voluntary arrangement procedure (see Annex C).

Section 4: modifications to who can be the nominee/supervisor of a voluntary arrangement.

Section 15 and Schedule 5: minor amendments/repeals (to the extent that they are not already commenced).

3. The criteria determining which companies are eligible for a moratorium (paragraphs 2 – 4 of Schedule A1 to the Insolvency Act 1986) have been amended since the Insolvency Act 2000 received Royal Assent. The Insolvency Act 1986 (Amendment) (No. 3) Regulations 2002 provide that a company will also be ineligible for a moratorium if it:

· is involved in a securitisation transaction involving finance of £10 million or more;

· is a public/private project company where the financier has the right to step in and take over the project delivering services on behalf of a public body;

· incurs a liability of £10 million or more under an agreement; or,

· is a holding company of a large group (which for the purpose of these Regulations is a group which is not small or medium-sized for the purposes of the Companies Act 1985).

4. The associated secondary legislation comprises the following statutory instruments: 

The Insolvency Act 2000 (Commencement No.2) Order 2001 (S.I. 2001.No1751 (C.59))

The Insolvency Act 1986(Amendment) (No.3) Regulations 2002 (S.I. 2002/1990)

The Insolvency Act 2000 (Commencement No. 3 and Transitional Provisions) Order 2002 (S.I.2002 No.2711 (C.83))

The Insolvency (Amendment) (No.2) Rules 2002 (S.I.2002/2712)   

The Insolvency (Scotland) Amendment Rules 2002(S.I.2002/2709(S.10))

The Insolvency Practitioners (Amendment) Regulations 2002 (S.I.2002/2710)

The Insolvency Practitioners (Amendment) (No.2) Regulations 2002 (S.I.2002/2748) 

The Insolvent Partnerships (Amendment) (No.2) Order 2002 (S.I.2002/2708)

These statutory instruments can be found on the HMSO web site at www.hmso.gov.uk .

5. The Insolvency (Amendment) (No.2) Rules 2002 and The Insolvency (Scotland) Amendment Rules 2002 provide the necessary detail needed to make the new voluntary arrangement provisions work effectively and efficiently in the respective jurisdictions. Whilst the purpose of this note is not to give an in‑depth view and analysis of the new rules, you may wish to note the following:

In CVA moratorium cases

· where a moratorium is in force, votes will  be calculated according to the amount of the creditor's debt as at the beginning of the moratorium.

· any resolution to pass, extend or further extend the moratorium, or to bring the moratorium to an end before the end of the period of any extension, must have a majority in excess of three-quarters in value of the creditors present in person or by proxy and voting (the requisite majority for members must be more than half in value). Fully secured creditors will be allowed to vote for the full amount of their debt on this issue.

In both CVA moratorium and non-moratorium cases

· the meetings of the creditors and the company will no longer have to be held on the same day.

· the supervisor of a voluntary arrangement will now have to send notice to all creditors, members, the registrar of companies and the court that the voluntary arrangement has been fully implemented or terminated .

· a proposal for the voluntary arrangement  will have to state how it is proposed to deal with the claims of  "unknown" creditors.

In IVA cases:

· if an interim order is in place and no bankruptcy order has been made, a creditor's vote will be  calculated according to the amount of the debt as at the date the interim order was made; 

· if no interim order has been obtained and no bankruptcy order has been made, then  votes will be  calculated according to amount of the debt as at the date of the meeting; or 

· in any case where a bankruptcy order has already been made, then  votes will be calculated according to the amount of  debt at the date of the bankruptcy order 

· two copies of a report made under section 256 or 256A will now be required. 

· a proposal for a voluntary arrangement will have to state how it is intended to deal with “unknown” creditors.

5. The Insolvent Partnerships Order 1994 (the Order), which permits a partnership to enter into a voluntary arrangement with its creditors, has also been amended by The Insolvent Partnerships (Amendment) Regulations (No.2) Order 2002. As a consequence partnerships will be able to avail themselves of the new moratorium procedure available to small companies. Creditors will be able to petition for the winding up of a partnership in moratorium cases where no voluntary arrangement takes effect.

The technical improvements to the existing CVA procedure have also been applied to partnerships. Additionally, the Order has been amended to prohibit any right of forfeiture by peaceable re-entry in relation to premises forming part of the partnership property during the administration procedure.

6. The Insolvency Practitioners (Amendment) Regulations 2002 provide that nominees will be required to include all appointments as nominee on their bordereau in future as a consequence of the changes made to section 388 of the Insolvency Act 1986. The amended Regulations also provide that in those cases where a nominee becomes a supervisor, no new “specific penalty” is required. 

7. Lewis –v- Commissioners of the Inland Revenue – Rules 4.218 and 6.224 of the Insolvency Rules 1986 have been amended by The Insolvency (Amendment) (No.2) Rules 2002 so that liquidators and trustees in bankruptcy will be able to recover properly incurred costs in the relevant order of priority out of the assets of the estate.

8. Transitional provisions – The revised provisions relating to voluntary arrangements and nominees/supervisors and Rules 4.218 and 6.224 apply only to new cases and do not have retrospective effect.  

Annex A

Section 1: CVA Moratorium where directors propose voluntary arrangement

1. This Section introduces Schedule 1 to the Insolvency Act 2000, which makes the option of applying for a short moratorium available to an eligible company where its directors intend to put a proposal to the company and its creditors for a company voluntary arrangement.

Schedule 1

2. Paragraphs 1, 2, 3 and 4: These paragraphs amend the Insolvency Act 1986 by the insertion of a new Section and Schedule (Section 1A and Schedule A1) to that Act so that the directors of eligible companies, if they so wish, can obtain a short moratorium for their company during which a proposal for a company voluntary arrangement can be put to its creditors.

3. Paragraph 1 Schedule A1: Interpretation. This defines some of the terms which are used in Schedule A1.

4. Paragraphs 2 to 4 Schedule A1: Eligible companies. These paragraphs set out which companies are eligible for a moratorium.

5. Paragraph 5 Schedule A1. The Secretary of State may, by regulations, amend the eligibility criteria.

6. Paragraph 6 Schedule A1: Nominee's statement. This paragraph places a duty upon directors intending to obtain a moratorium to provide information to the nominee. They must give him a document setting out the terms of the proposed company voluntary arrangement and another containing details of the company's assets, debts and other liabilities, together with any other information the nominee may request.

If the nominee considers that the proposal has a reasonable prospect of being approved and implemented, that sufficient funding is available and that meetings of the company and the creditors should be held, he must provide a statement to the directors to that effect.  In reaching his view, the nominee may rely on the information provided by the directors unless he has reason to believe it may be inaccurate.

7. Paragraph 7 Schedule A1: Documents to be submitted to court. To obtain a moratorium the directors must file certain documents at court. The list of documents to be filed may be amended by regulations.

8. Paragraph 8 Schedule A1: Duration of moratorium. This paragraph sets out the 

duration of a moratorium. It provides that a moratorium comes into force when the documents required to be submitted to the court are filed.

The maximum initial moratorium period is 28 days.  A meeting of the company and creditors held within the initial period may decide to extend the period of the moratorium by up to a further two months (paragraph 32 Schedule A1).  The Secretary of State may by order increase or decrease either the 28 day or the two month period.

The moratorium may be brought to an end by a decision of the meetings of creditors and the company to approve a company voluntary arrangement having effect under paragraph 36.  Alternatively, it may be ended:

· by a decision of the court;

· by the withdrawal by the nominee of his consent to act;

· by a decision of the meetings of creditors and company;

· on the expiry of the initial moratorium period of 28 days if the nominee has failed to summon either of the first meetings of the company or creditors; 

· if either of those meetings has not met when summoned to be held, unless the moratorium is extended under paragraph 32; or

· if there is no decision by the meetings to extend

9. Paragraph 9 Schedule A1: Notification of beginning of moratorium. This places a duty on the directors of the company to notify the nominee that a moratorium has come into force.

10. Paragraphs 10 to 11 Schedule A1. When a moratorium comes into force, and when it ends, the nominee must advertise that fact and also notify the registrar of companies and the company. In the case of a moratorium coming into force, he must also notify any creditor who has petitioned for the winding up of the company and, where it ends, any creditor of whose claim he is aware.

11. Paragraph 12 Schedule A1: Effects on creditors, etc. This deals with the effects of a moratorium upon parties, other than the company, during the period that a moratorium is in force.

Save for an excepted petition to wind up a company (paragraph 12(5) Schedule A1) no insolvency proceedings can be commenced against the company. Except with the leave of the court, in each case, no steps may be taken to enforce any security over the company's property or repossess any goods in the company's possession under any hire-purchase agreement, nor can any other proceedings, execution or other legal process be commenced or continued or distraint be levied, nor can a landlord forfeit the lease of a company's premises by means of peaceable re-entry.  No meeting of the company may be held or requisitioned without the consent of the nominee or the court.

Where a petition (other than an excepted petition) for the winding up of the company has been presented before the beginning of the moratorium, and no winding-up order has been made, proceedings on the petition are stayed during the moratorium. Section 127 of the Insolvency Act 1986 will not apply during the moratorium or in the 28 day period referred to in paragraph 37(5)(a) of Schedule A1.  Where an excepted petition for the winding up of the company has been presented to the court before the beginning of a moratorium, it can continue unaffected by the coming into force of the moratorium.

12. Paragraph 13 Schedule A1. The moratorium, whilst in force, prevents a floating charge from crystallising, or restrictions being imposed on the disposal of any of the company's property.

13. Paragraph 14 Schedule A1: Security granted during moratorium. Security given over a company's assets during the moratorium will be unenforceable unless at the time it was granted there were reasonable grounds for believing it would benefit the company.

14. Paragraph 15 Schedule A1: Paragraphs 16 to 23 apply in relation to a company which is subject to a moratorium.  The fact that a company enters into a transaction in contravention of paragraphs 16 to 22 does not make that transaction void or unenforceable against the company.

15. Paragraph 16 Schedule A1: Company invoices, etc. All invoices, orders and letters, on which the name of the company appears, must also state the name of the nominee and refer to the fact that a moratorium is in force.  If this provision is breached, the company and any officer of the company who, without reasonable excuse, authorises or permits the breach, commits an offence.

16. Paragraph 17 Schedule A1: Obtaining credit during moratorium. During the moratorium a company may not obtain credit to the value of £250 or more without first telling the person who is giving the credit that a moratorium is in force. Obtaining credit includes obtaining goods under a hire-purchase agreement and the case where goods are agreed to be sold under a conditional sale agreement. It also includes the receipt of payment in advance for the supply of goods or services. If this provision is breached, the company and any officer of the company who knowingly and wilfully authorises or permits the breach commits an offence.

17. Paragraphs 18 and 19 Schedule A1: Disposals and payments. During the moratorium the company may only dispose of any of its property or make any payment of a debt which existed at the start of the moratorium if there are reasonable grounds for believing that the disposal or payment will benefit the company and it is approved by the moratorium committee, or, if there is no such committee, by the nominee.  There is nothing to stop a company, during a moratorium, selling its property in the ordinary course of its business, e.g. a garage selling cars. If the company makes a disposal or payment contrary to these provisions, otherwise than in pursuance of an order of court, the company and any officer of the company who, without reasonable excuse, authorises or permits the contravention commits an offence.

18. Paragraphs 20 to 22 Schedule A1: Disposal of charged property, etc. These paragraphs permit the disposal, during the moratorium, by the company (by sale or otherwise) of charged property and any goods which are in the possession of the company under a hire-purchase agreement if the court or the holder of the security or owner concerned agrees. Provision is also made for how the property must be dealt with and how the sale proceeds are to be dealt with. If these provisions are breached, the company and any officer of the company who, without reasonable excuse, authorises or permits the breach commits an offence. 

19. Paragraph 23 Schedule A: When a moratorium is in force, a company commits an offence if it enters into a market contract, grants a market charge or system-charge gives a transfer order or provides any collateral security. Any officer of the company who, without reasonable excuse, authorises or permits the company to enter into such a transaction also commits an offence.  However, the fact that a company enters into any of those transactions does not make the transaction void or have the effect of making any such transaction unenforceable by or against the company. 

20. Paragraph 24 Schedule A1: Monitoring of company's activities. This paragraph imposes a duty on the nominee to monitor the company's affairs during the moratorium in order to form an opinion as to whether or not the proposed voluntary arrangement (or that arrangement with any modifications of which he has been notified) has a reasonable prospect of being approved and implemented and the company is likely to have sufficient funds to enable it to continue its business through the moratorium.  The term "business" refers to that business which the company proposes to carry on during the moratorium. The nominee may seek further information from the directors for the purpose of forming his opinion.

21. Paragraph 25 Schedule A1: Withdrawal of consent to act. This paragraph provides that a nominee must withdraw his consent to act if:

· he considers that the voluntary arrangement proposal (or, if he has received notice of modifications, the proposal as modified) no longer has a reasonable prospect of being approved or implemented; or

· he considers that the company will not have sufficient funds to enable it to continue to carry on its business through the moratorium; or

· he becomes aware that on the date of filing the company was not eligible for a moratorium; or

· the directors do not provide him with necessary information which he requests.

The paragraph provides that the moratorium comes to an end if the nominee withdraws his consent to act. The paragraph further provides that a nominee may not withdraw his consent to act in other circumstances. Where the nominee does withdraw his consent, he must give notice of that to various parties and failure to do so without reasonable excuse is an offence.

22. Paragraph 26 Schedule A1: Challenge of nominee's actions, etc. The court, on the application of any creditor, director or member of the company or any other person affected by the moratorium who is dissatisfied by any decision or act of the nominee, may confirm, reverse or modify that decision or act and give directions to the nominee or make any order it sees fit, either during or after the moratorium. 

23. Paragraph 27 Schedule A1: sets out the course of action creditors may take if there are reasonable grounds for believing that the company has suffered a loss as a consequence of any act, omission or decision of the nominee, but the company does not propose to take any action. If the court concludes that the act of the nominee was not reasonable, it may order the company to pursue any claim against the nominee or authorise a creditor to do so or make any other order it sees fit.

24. Paragraph 28 Schedule A1: Replacement of nominee by court. This paragraph provides that in certain circumstances (for example, if it is impracticable or inappropriate for the nominee to continue) the court may direct that the nominee be replaced by another person with the necessary qualification. 

25. Paragraphs 29 and 30 Schedule A1: Summoning of meetings/conduct of meetings. These paragraphs provide for the summoning, conduct and reporting to the court of the outcome of such meetings of the creditors and the company as the nominee calls.  He must call meetings of the creditors and of the company to be held within the period set out in paragraph 8(3).

26. Paragraph 31 Schedule A1: Approval of voluntary arrangement. This paragraph provides that the meetings summoned under paragraph 29 of Schedule A1 shall decide whether or not to approve the proposed voluntary arrangement (with or without modifications). But such modifications may not, without the concurrence of the creditors concerned, affect the right of a secured creditor to enforce his security or the rights of preferential creditors to be paid in priority to other debts.

27. Paragraphs 32 to 34 Schedule A1: Extension of Moratorium. These paragraphs permit the initial period of the moratorium to be extended for a maximum period of up to two months provided certain conditions are satisfied. 

The Secretary of State may make an order increasing or reducing the period by which the moratorium period may be extended.

28. Paragraph 35 Schedule A1: Moratorium Committee. Where a moratorium is extended, this paragraph makes provision for a moratorium committee to be set up to exercise functions conferred on it by the meetings held under paragraph 29 of Schedule A1 where those meetings have approved an estimate of the expenses to be incurred in carrying out the committee's functions. 

29. Paragraph 36 Schedule A1: Effectiveness of decisions. This paragraph determines when decisions under paragraphs 31, 32 or 35 of Schedule A1 are to take effect.  It also provides that, in the case of a conflict, the decision of the creditors' meeting is to prevail, subject to the right of any member to apply to court for an order that the decision of the company meeting should prevail instead.

30. Paragraph 37 Schedule A1: Effect of approval of voluntary arrangement. This paragraph provides that a decision approving a company voluntary arrangement binds all creditors of the company owed money at the start of the moratorium, including unknown creditors (persons who were not served with notice of the meeting at which the company voluntary arrangement was approved but who would have been entitled to vote had they had notice of it).  If unknown creditors come to light after the voluntary arrangement has been completed, they can claim the amount they would have received from the company.  It also, subject to certain restrictions, requires the court to dismiss any petition (other than an excepted petition) for the winding up of the company. 

31. Paragraph 38 Schedule A1: Challenge of decisions. This paragraph provides, for the decision approving a company voluntary arrangement to be challenged by way of application to the court on the ground that it unfairly prejudices the interests of a specific person or that there has been some material irregularity in the conduct of a meeting held under paragraph 29 of Schedule A1.  Unknown creditors who come to light after the voluntary arrangement has been completed can apply to the court on grounds of unfair prejudice.  On such an application the court may, for example, revoke or suspend the decision approving the voluntary arrangement or direct that new meetings be summoned to consider any revised proposal. 

32. Paragraph 39 Schedule A1: Implementation of voluntary arrangements. This paragraph provides for the implementation of an agreed company voluntary arrangement, and for the person who is carrying out the functions of the nominee to become the supervisor of the voluntary arrangement.  It also enables people who are dissatisfied with any action of the supervisor to apply to the court and sets out what the court can do in such circumstances. It also enables the supervisor to apply to court for directions or petition for the winding up of the company or an administration order and enables the court to fill any vacancy in the office of supervisor.

33. Paragraph 40 Schedule A1: Challenge of directors' actions. This paragraph provides that any creditor or member of the company can apply to the court if he considers that the company's affairs have been or are being managed in a way which is unfairly prejudicial to the interests of creditors or members or that an actual or proposed act or omission of the directors is or would be so prejudicial. The paragraph only applies in relation to acts or omissions of the directors during the moratorium. On such an application the court may, for example, make an order to regulate the management by the directors of the company's affairs or an order to bring the moratorium to an end.

When making an order under this paragraph the court is required to have regard to the need to safeguard the interests of persons who have dealt with the company in good faith and for value. In the event that the company subsequently enters administration or liquidation (on a petition presented before the moratorium) any such application under this paragraph is to be made instead by the administrator or liquidator (as the case may be). 

34. Paragraph 41 Schedule A1: Offences. This paragraph provides that any person who was an officer of the company who did certain acts in the 12 months prior to the start of the moratorium is to be treated as having committed an offence, eg if the officer has fraudulently removed company property worth £500 or more, or destroys or falsifies the company's records in relation to its property in that period.  Any person who is an officer of the company during the moratorium who does the same things also commits an offence.  The paragraph provides defences which may be raised in relation to the offences.

35. Paragraph 42 Schedule A: This paragraph provides that it is an offence for an officer of the company to seek to obtain a moratorium, or an extension of it, by making a false representation or fraudulently doing, or failing to do, anything. 

36.Paragraph 43 Schedule A1: Void provisions in floating charge documents. This paragraph provides that any provision in a floating charge is invalid if it provides for the obtaining of, or any action to obtain a moratorium, to be an event causing the charge to crystallise or restrictions to be imposed on the disposal of property or a ground for the appointment of a receiver.

37. Paragraph 44 Schedule A1: This paragraph gives the Financial Services Authority the right to participate in the moratorium procedure if the company is or has been regulated by the Authority.

38. The remaining paragraphs 5 to 12 of Schedule to the Insolvency Act 2000 make consequential amendments to various parts of the Insolvency Act 1986.  For example, the amendments to Section 233 will not permit suppliers of gas, water and electricity to require a nominee to pay outstanding debts for supply as a condition of supply during the moratorium.  The amendment to Section 387 provides that the relevant date for determining preferential claims is the date on which the moratorium comes into force.  A new Section 417A is added (order - making power to increase or reduce monetary sums specified in Schedule A1) to take account of the addition of the new company voluntary arrangement moratorium. 

Annex B

Section 2: Company voluntary arrangements

This Section introduces Schedule 2 to the  Insolvency Act 2000 which makes various amendments to the existing company voluntary arrangement procedure in Part I of the Insolvency Act 1986. 

Schedule 2: Company voluntary arrangements

Part I - Amendments of the Insolvency Act 1986

This Schedule makes amendments to the provisions of the Insolvency Act 1986 relating to company voluntary arrangements where there is no moratorium.

The nominee must state in his report to the court whether in his opinion the proposed company voluntary arrangement has a reasonable prospect of being approved and implemented (paragraph 3).

Amendments are also made to the circumstances in which the court may replace a nominee (paragraph 3).

A decision by the creditors' meeting to approve a proposed voluntary arrangement is to prevail where this conflicts with the decision by the meeting of the company, subject to the right of a member to challenge this on an application to the court. Where such an application is made and the company is or has been regulated by the Financial Services Authority, the Authority is entitled to be heard on that application (paragraph 5).

The company voluntary arrangement will bind all of the company's creditors, including unknown creditors, who are entitled to claim from the company the amounts they would have received if they come to light after the voluntary arrangement has been completed. Such creditors may also make an application to the court on the ground that their interests are unfairly prejudiced by the voluntary arrangement that is approved (paragraphs 6 and 7).

It is an offence for an officer of a company to seek to obtain the approval of the members or creditors to a proposed voluntary arrangement by making a false representation or fraudulently doing, or failing to do, anything (paragraphs 8 and 12). 

The nominee or supervisor is required to report suspected offences to the Secretary of State in England and Wales or to the Lord Advocate in Scotland. The Secretary of State is granted certain powers to investigate such suspected offences (paragraph 10). 

There are also consequential amendments resulting from Section 4 (Qualification or authorisation of insolvency practitioners) and other minor amendments of a clarifying nature.

Part II- Amendments of the Building Societies Act 1986

This deals with the interaction of the company voluntary arrangement procedure with the Building Societies Act 1986. Principally it prevents a building society from using the company voluntary arrangement moratorium procedure. 

Annex C

Section 3: Individual voluntary arrangements

This Section introduces Schedule 3 to the Insolvency Act 2000 which makes various amendments to the existing individual voluntary arrangement procedure in Part VIII of the Insolvency Act 1986.

Schedule 3: Individual voluntary arrangements

This Schedule makes amendments to the provisions of the Insolvency Act  1986 relating to individual voluntary arrangements

Except with the leave of the court, a landlord or any other person to whom rent is payable may not effect peaceable re-entry to premises let to a debtor, and distress may not be levied, whilst an interim order is in force (paragraph 2).  Similarly, such persons may not effect peaceable re-entry (without leave) whilst an application for an interim order is pending and the court may forbid the levying of distress in that period (paragraph 4). 

The nominee must state in his report to the court whether he considers that the proposed individual voluntary arrangement has a reasonable prospect of being approved and implemented (paragraph 6).

Amendments are made to the circumstances in which the court may replace a nominee (paragraph 6).

An individual may put a proposal for an individual voluntary arrangement to his creditors without first having to obtain an interim order as is currently the case (paragraphs 7 and 8).

The individual voluntary arrangement will bind all of the individual's creditors, including unknown creditors, who are entitled to claim from the individual the amounts they would have received if they come to light after the voluntary arrangement has been completed. They may also make an application to the court on the ground that their interests are unfairly prejudiced by the voluntary arrangement that is approved (paragraphs 10 and 11). 

It is an offence for an individual to seek to obtain the approval of an individual voluntary arrangement by making a false representation or fraudulently doing, or failing to do, anything (paragraphs 12 and 16).

The nominee or supervisor is required to report suspected offences to the Secretary of State (paragraph 12). 

Amendments to section 347 of the Insolvency Act 1986 provide that sections 252(2)(b) and 254(1) will apply to all forms of distress (paragraph 14).

An amendment to Section 387 provides the relevant date for determining claims where no interim order is obtained is the date on which the voluntary arrangement takes effect (paragraph 15).

There are also consequential amendments resulting from Section 4 (qualification or authorisation of insolvency practitioners) and other minor amendments of a clarifying nature.

Chapter 20

3) Reporting of s.11 and s.13 CDDA offences - undischarged bankrupts and disqualified directors taking part in company management.

Companies in liquidation:

Liquidators are reminded that when they become aware that an undischarged bankrupt or disqualified director may have taken part in the promotion, formation or management of a company with which they are dealing, they should report the matter to the official receiver (compulsory liquidation) or the Secretary of State (voluntary liquidation) pursuant to s.218 (3) and (4) of the Insolvency Act 1986 respectively.

Insolvency practitioners will be aware that following the implementation of the Insolvency Act 2000, reports pursuant to s.218 (4) for companies wound up in England and Wales should be submitted to the prosecution section of the Insolvency Service.  The Lord Advocate remains the prosecuting authority for companies wound up in Scotland.

Liquidators are reminded that possible criminal offences by company officers should be reported separately to the appropriate prosecuting authority and should not simply be included as an allegation of “unfit conduct” in a “D1: Full Report”. 

“Live” companies
Insolvency practitioners are reminded of the Insolvency Service hotline established by a Ministerial initiative to assist in identifying disqualified directors and bankrupts who are ignoring the restrictions placed upon them. 


When insolvency practitioners become aware, from creditors or others, of possible breaches of disqualification orders, undertakings or bankruptcy orders in connection with “live” companies trading in Great Britain, they are requested to direct complainants to the hotline on 0845 601 3546 or to the Service’s website at www.insolvency.gov.uk where a pro forma questionnaire can either be downloaded or completed online.

Complaints are initially investigated by the Service’s Prosecution Section and, in appropriate cases, a report will then be submitted to the DTI Legal Services Directorate (prosecutions) or to the Crown Office in Edinburgh for possible criminal investigation of offences in England and Wales or Scotland respectively.

Companies in administration or administrative receivership.

Insolvency practitioners will be aware that there are no statutory reporting requirements as regards possible criminal offences by officers of companies in administration and administrative receivership.  It is therefore suggested that potential s.11 and s.13 CDDA offences should be reported using the Insolvency Service hotline procedure and that insolvency practitioners should consider reporting other offences to the police.

Addendum

Recent disqualification cases

Cable Company crash left a £1M spending puzzle.

On 24 June 2002 the Secretary of State accepted from Mr Michael John Waterfall of Small Bridge a disqualification undertaking for seven years in respect of his conduct as a director of Breakchoose Ltd. The company went into creditor voluntary liquidation in August 2002 with debts of £180,000.

The company, which supplied computer and telephone cabling, traded between 1998 and July 2000. The investigation revealed that Mr Waterfall had retained £160,000 due to the Crown, had failed to provide VAT returns for the whole period of trading and had failed to ensure that proper accounting records were kept.  As a result of the inadequate records the liquidator was unable to discover how more than £1M had been spent.


Couple banned as directors
On 27 July 2002 Mr Richard Kirkup of Hasland, Chesterfield, was disqualified in the High Court in London from being a director for a period of 12 years.

Mr Kirkup had acted as a director of Anglo American Group PLC, Anglo American Venture Ltd and Spiredale Ltd, all of which operated in the Wakefield area and were involved in loan broking and property evaluation.  All the companies were wound up in the High Court in June 1998.

Amongst the conduct considered by the court was the receipt by the companies of over £3M from clients after misrepresentation of the services provided by the companies.  At least £199,000 due to the companies had been diverted to a bank account in the Isle of Man.

Mrs Tina Kirkup a director of Anglo American Group PLC was disqualified for five years on the same date and investigations revealed that although she had taken a salary she had not had any involvement in the business.

Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of The Service, and articles are not a full and authoritative statement of law
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