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Chapter 8

10) Further Guidance for trustees and Liquidators in Dealing with the Inland Revenue.

Proofs of debt

An article on this topic originally appeared in Dear IP no 27, issued in August 1993, and the Insolvency Service has been asked to re-issue guidance given in that article but omitted from the Millennium Edition.

When a bankruptcy order is made on or after 6 April in any year, but before a resolution has been passed by the House of Commons imposing income tax for the year commencing on such date, and having statutory effect under the Provisional Collection of Taxes Act 1968, no proof will be made for income tax for that year.

Any enquiries about this guidance should be addressed to Betty Elloy, Enforcement Office, Room G26, Durrington Bridge House, Barrington Road, Worthing BN12 4SE (Tel: 01903-701901 e-mail Betty.Elloy @ir.gsi.gov.uk)

Chapter 17 

15) SECURE REGISTER FOR USUAL RESIDENTIAL ADDRESSES

Dear IP no 7 of April 2002 drew insolvency practitioners' attention to provisions for a new secure register for home addresses.  The Registrar has recently issued guidance on the procedures for the verification of competent authorities.

The Companies (Particulars of Usual Residential Address) (Confidentiality Orders) Regulations 2002 came into force on 2 April 2002, together with almost identical legislation for Limited Liability Partnerships.  This legislation removes the requirement for company secretaries, directors, permanent representatives of foreign companies registered in the UK and members of Limited Liability Partnerships, granted a confidentiality order, to notify their usual residential address to the Registrar of Companies for the public record.  

In essence, beneficiaries of a confidentiality order should provide companies/limited liability partnerships, to which they are appointed, with a service address for the public record and changes to their usual residential address for the confidential record.  A service address will be clearly denoted as such on the public record.  Access to usual residential address information on the confidential record, held by the Registrar of Companies, is limited to those “Competent Authorities” listed in the regulations.  Competent authorities include insolvency practitioners.

An insolvency practitioner accessing usual residential information from confidential records, held by the Registrar of Companies, should be mindful of the disclosure prohibitions outlined in regulation 14 of The Limited Liability Partnerships (Particulars of Usual Residential Address)(Confidentiality Orders) Regulations 2002 and The Companies (Particulars of Usual Residential Address)(Confidentiality Orders) Regulations 2002.  In light of regulation 14, and prohibited disclosure being an offence under regulation 17, insolvency practitioners should consider whether to seek legal advice before divulging information.
To request information from the confidential record, a competent authority must first nominate an address, or addresses, or an individual, or individuals, or a combination as points of contact for the receipt of information.  The point of contact must be notified using the appropriate form.  The form should be sent, together with a cheque for £50 per location nominated, or £50 per individual nominated, to the Administrator, PO Box 4082, CF14 3WE.  There is an additional fee of £4 for each beneficiary’s usual residential address requested.  On receipt of the completed form, the nominated point of contact, whether an individual or an address, must be verified to ensure it is genuine.

Once verified the registrar will provide a statement confirming how, when and from where, the competent authority may obtain usual residential address information from the confidential record.  The statement, called a determination, also contains details of the validation and security procedures. 

The Administrator, on behalf of the Registrar of Companies, will be overseeing the process and will provide the appropriate forms, notes for guidance and a draft example of a standard determination. Please refer any queries to the Administrator, PO Box 4082, CF14 3WE, or telephone 0845 3032400. 


16) Financial Services and Markets Act 2000

1. The Financial Services and Markets Act 2000 (FSMA) came into force on 1 December 2000, establishing the Financial Services Authority (FSA), as the single regulator in the financial services industry for authorising and regulating those types of business.  Businesses authorised and regulated under the Act include: 

· Banks 

· Building societies 

· Insurance companies 

· Friendly societies 

· Credit unions 

· Society of Lloyd's 

· Investment advisers 

· Stockbrokers 

· Professional firms offering certain types of investment services 

· Fund managers 

· Derivatives traders

This list is intended to be illustrative rather than definitive.  Regulated activities are not defined in FSMA itself but are listed in the Financial Services and Markets Act (Regulated Activities) Order 2001 SI 2001/544.  This Order is amended from time to time to reflect the regulation of new categories of activity, but an up‑to‑date version of the Order, as currently amended, can be found on the Treasury website. 

2. The FSMA co‑ordinates and modernizes the financial regulatory arrangements that were established, and previously operated under a number of different enactments (see page 17.28 for list) and replaces ten different sectoral regulators with a single regulator (the FSA) covering the whole financial services sector.  It also introduced a single compensation scheme for consumers. The ten sectoral regulators are:

· The Supervision and Surveillance Division of the Bank of England

· The Securities and Investments Board (SIB) 

· The Personal Investment Authority (PIA)

· The Investment Management Regulatory Organisation (IMRO)

· Securities and Futures Authority (SFA)

· The Building Societies Commission

· The Friendly Societies Commission

· The Registry of Friendly Societies 

· HM Treasury (formerly DTI) Insurance Division

· UK Listing Authority (UKLA), which was formerly part of the London Stock Exchange

3. The FSMA 2000 gives the FSA powers to ask the courts to wind up, or initiate other insolvency procedures against authorised (and certain other) persons.  It also enables the FSA to be heard by the court when other parties commence such proceedings.

4. Insolvency impacts on the regulation of financial services businesses in two ways. First, there are implications for existing customers if a financial service business becomes insolvent.  Second, winding up may itself be part of the appropriate regulatory response to events.  It may be desirable to wind up a company to protect the interests of existing customers and also those who might otherwise do business with it in future, if it continued to trade.  Subject to the particular provisions of Part VII of the Companies Act 1989 for transactions carried out on regulated markets, eg by those who trade on the Stock Exchange, the general law of insolvency applies, and will continue to apply, to most financial services businesses, as it does to other businesses.  However, it is supplemented by provisions that allow the FSA to petition the court for the winding up of an authorised business, either on the grounds of insolvency or that it would be just and equitable.

5. The insolvency provisions of the Act establish so far as is practicable, a common approach across all sectors.  Sections 359, 367, 372 and 375 provide the FSA with the power to ask the court to initiate various insolvency procedures. Sections 356, 357, 362, 363, 365, 371 and 374 make clear that the FSA has the right to be heard by the court in insolvency proceedings instigated by other parties.

6. Sections 369, 376, 377, 378 and 379 of FSMA carry forward provisions of the Insurance Companies Act 1982 dealing with the insolvency of insurance companies (which because of the particular nature of insurance business, must in some respects be dealt with in a different way to other authorised persons). However, certain changes have been made and they are set out in sections 360 and 366. With effect from 1 December 2001 the Insurers (Winding Up) Rules 2001 replaced the Insurance Companies (Winding Up) Rules 1985.  The new rules are largely unchanged in substance, although they make a number of changes to the way in which policies are valued, primarily in schedules 1 – 5.

7. At the same time a number of gaps in the coverage of the predecessor regimes will be filled.  Section 359 will allow the FSA to ask the court to make an administration order in respect of authorised businesses, as an alternative to winding up.  Section 372 will give the FSA powers to petition the court to declare bankrupt an insolvent trader providing financial services.  The FSA previously had such a power in respect of some kinds of authorized businesses, but not in others.

8. The special winding-up regime for banks contained in the Banking Act 1987 remains in place.  Similarly the winding up regimes for mutual societies which include building societies, friendly societies or industrial and provident societies remain in the Building Societies Acts 1986 and 1997, the Friendly Societies Acts 1974 and 1992, and the Industrial and Provident Societies Act 1965.  These arrangements did not change on the coming into force of FSMA, as section 355(1)(b) expressly provides that Part XXIV of the Act is not to apply to building societies, to friendly societies or to industrial and provident societies.

9. The FSA were required by Part XV of FSMA to set up a statutory scheme for the payment of compensation (The Financial Services Compensation Scheme) to consumers who suffer financial loss as a consequence of the inability of an authorised person to meet its liabilities (see page 17.29).  The scheme replaces previous sectoral compensation schemes.

10. A number of consequential amendments have been made to the Insolvency Act 1986, the Insolvency Rules 1986 and the Company Directors Disqualification Act 1986 pursuant to the Financial Services and Markets Act 2000 (Consequential Amendments and Repeals Order 2001, SI 2001/3649).  A table of some of those amendments and their effect is set out at the end of this article on page 17.30.  Certain other enactments have also been repealed, or substantially repealed, including the Policyholders Protection Acts 1975-97, the Industrial Assurance Acts 1923-48 and the Insurance Brokers (Registration) Act 1977.

The FSA’s address is: -

Financial Services Authority

25 The North Colonnade

Canary Wharf

London E14 5HS

Tel: 020 7676 1000

www.fsa.gov.uk
Full information on the Financial Services and Markets Act 2000 can be found on the HM Treasury website:

www.hm-treasury.gov.uk/Documents/Financial_Services/Regulating_Financial_Services/fsma/legislation/fsma_leg_index.cfm
Amendments have been made, by the FSMA, to the financial regulatory arrangements previously established and operated under the following enactments, although not all of the Acts have been fully repealed: 

· the Industrial Assurance Act 1923

· the Industrial Assurance and Friendly Societies Act 1948

· the Industrial and Provident Societies Act 1965

· the Insurance Brokers (Registration) Act 1977

· the Credit Unions Act 1979 

· the Insurance Companies Act 1982 

· the Financial Services Act 1986 

· the Building Societies Acts 1986 and 1997

· the Banking Act 1987 

· the Friendly Societies Act 1992

With effect from 1 December 2001 the Insurers (Winding Up) Rules 2001 replaced and repealed the Insurance Companies (Winding Up) Rules 1985 but the content remains substantially the same. 
The Financial Services and Compensation Scheme
The Financial Services and Markets Compensation Scheme is operated under the auspices of the Financial Services Authority. The new body is responsible for compensation schemes in relation to:

· deposits    -  100% of the first £2000 and 90% of the next £33,000 (total £31,700)

· investments  -  100% of the first £30,000 and 90% of the next  £20,000  (total £48,000)

· insurance 

· Compulsory – covered in full

· Non-compulsory – 100% of the first £2000 of a claim or policy, and 90% of the remainder of the claim or value of the unused premiums,

· Long term – 100% of the first £2000, and 90% of the remainder of the value of the policy.

Contact details for compensation scheme:

Financial Services Compensation Scheme

7th Floor Lloyds Chambers

Portsoken Street

London

E1 8BN

Tel. 020 7892 7300

This table shows the effects on those provisions in Insolvency legislation of interest to insolvency practitioners by the Financial Services and Markets Act 2000 (Consequential Amendments and repeals Order 2001, SI 2001/3649).

	Title
	Section/rule etc
	how affected by FSMA2000

	
	
	

	Insolvency Act 1986
	Section 8 amended 
	Provides a further meaning of inability to pay debts, where company is a deposit taker and also limits power to make an administration order

	
	Section 124A amended
	Provides for petition to be presented by Secretary of State 

	
	Section 168 repealed in part
	Provides for petition to be presented by Financial Services Authority (FSA) against partnerships

	
	Section 422
	Power to apply Parts 1 – 7 to former authorised institutions

	Company Directors Disqualification Act 1986
	Section 8 amended 
	Amended to take account of the new provisions of FSMA2000 where a report may be made by inspectors 

	Insolvency Rules 1986 

(SI 1986/1925)
	rr 2.7, 4.1, 4.50, 4.51, 4.72 amended
	Replaces references to “authorised institution” with references to “authorised deposit taker”

	
	rr 4.1, 4.72, Sch 1 amended
	Replaces references to “Deposit Protection Board” with references to “Scheme Manager”

	
	r 4.152 amended
	Provides for a representative of the FSA or Scheme Manager to be a member of the liquidation committee

	
	r 12.3 amended 
	Amended to take account of the new provisions of the FSMA 2000 revising classes of postponed debts. 

	
	r 13.12A added 
	Provides definitions of “authorised deposit taker” and “former authorised deposit taker” and “former authorised deposit taker” 














Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of The Service, and articles are not a full and authoritative statement of law
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