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27) Pre-pack pool – reminder about SIP 16 requirements  

As advised in Dear IP 69 of September last year, following Teresa Graham’s independent report into pre-pack administrations, the pre-pack pool was launched on 2 November 2015. This is part of a package of industry measures, including the revised SIP 16, which aims to improve the transparency of pre-pack administrations.

The pre-pack pool is a group of experienced business people who will offer an opinion on the purchase of a business and/or its assets by connected parties to a company where a pre-pack sale is proposed. It is a separate process from the work of insolvency practitioners and the intention is to give creditors increased confidence in the sale. 

As part of the requirements of the revised SIP 16, insolvency practitioners should ensure that any connected party considering a pre-packaged purchase is aware of their ability to approach the pre-pack pool and of the potential that this may give to enhancing stakeholder confidence in the sale. All applications to the pool will receive a response within 48 hours.  

The SIP 16 statement should include either a reference as to whether or not the pre-pack pool has been approached by the connected party or a statement that a copy of the pool’s opinion has been given. Where an opinion has been given by the pool, this should be included within the SIP 16 statement, clearly indicating the date of the opinion.  

Practitioners can find out more information about the pre-pack pool and how an application can be made by going to www.prepackpool.co.uk or by contacting Duncan Grubb, Director, Pre Pack Pool Ltd - Tel: 07713 680672 or e-mail: governance@prepackpool.co.uk.

If the pre-pack pool and other industry measures fail to improve transparency and stakeholder confidence, the Government has time-limited reserve powers which would enable it to restrict pre-pack administrations. 

Any enquiries regarding this article should be directed towards 
Judith Marsden, Insolvency Regulation Practitioner Section: Tel 0207 637 6547, email:  Judith.marsden@insolvency.gsi.gov.uk
25) Guidance to Official Receivers on appointing liquidators and trustees has been re-issued

The guidance in chapter 17 of the Insolvency Service’s Official Receiver’s Technical Manual, “Appointments of liquidators and trustees” has been reviewed. This is part of the Agency’s ongoing review of processes to establish efficiency gains and to ensure that staff guidance is current. In particular, the guidance in part 5 of the chapter “Appointments by the Secretary of State”, was out of date and did not reflect longstanding policy that the official receiver should remain as liquidator / trustee where asset realisations were reasonably achievable and the return to creditors would potentially be greater if the case were retained by the Official Receiver. The amendments to the version of the Technical Manual available via GOV.UK will be subject to a short delay.

In summary, the wishes of the majority creditor(s) will always be respected where the official receiver is satisfied that the creditor is, or creditors are, making an informed decision. The onus must be on creditors who wish to appoint an insolvency practitioner to seek the backing of the majority rather than leaving this task to the staff of the official receiver’s office.

In the first instance the Official Receiver will continue to make a decision as to whether the case is one where the specialist skills of an insolvency practitioner are required.  Where an appointment is thought appropriate and there is a single majority creditor, other than HMRC, the official receiver will seek to establish a nomination from that creditor. In all other cases the official receiver will default to an appointment from their local office rota.

Where an approach is made by a creditor who wishes to appoint an insolvency practitioner, subject to the exception which follows, the Official Receiver will make application to the Secretary of State provided the creditor has, or has the support of, more than 50% in value of the total unsecured debt. Where the creditor has less than 50% support, the request will be refused. 
The exception will remain cases where all the assets have already been realised, or are comprised entirely of cash held either by a bank or a solicitor, for example. The creditor, or insolvency practitioner acting on their behalf, will be asked to provide details of any further assets they believe remain to be realised. The appointment should be justified as being in the best interests of the creditors as a whole.

Where the assets are, or appear to be, sufficient to pay creditors in full, with statutory interest, with the return of a surplus to the contributories (shareholders) or bankrupt, the request for appointment will be refused.

Any enquiries regarding this article should be directed towards 
Shona Manson, 2nd Floor, 4 Abbey Orchard Street, London, SW1P 2HT 
telephone: 020 7291 6778, email: shona.manson@insolvency.gsi.gov.uk 

70) Estate Accounts and Scanning (EAS) Targets, Escalation Process and Banking Fee/Interest Information

EAS have reviewed their targets for 2016/2017. Below is a summary of the service level we are aiming to achieve:

	Target
	Activity

	90% in 5 Working Days

95% in 10 Working Days
	Annulments

IIR Subscriber/Renewal

Unclaimed (Claim Request/Query)

Case Specific General Query

Non Case Specific General Query

IVA Registrar Query

Surplus To Debtor

Order Made, No Deposit

Interest Bearing Investigation

Finals

IVA Completions/Terminations

Unclaimed Creditor Entry

Financial Transfers

Posting of Collections (Insolvency Service agents)

	95% in 1 Working Day

98% in 3 Working Days
	Credits into the ISA (except Collections above) posted to estate or General Suspense NB – Receipts are posted a day in arrears due to reconciling bank statements in full the following day i.e. Credits appearing on our bank statement dated 21/06/2016 will begin input on 22/06/2016 following reconciliation

Cheques banked by EAS

Cancelled Receipts

Deferrals

	95% in 2 Working Days

98% in 3 Working Days
	ISCIS Online Password Reset

ISCIS Online Set Up (on receipt of required documents)

Cancelled Cheques (including stop with bank)

IP Specimen Signature

Investigation into credits into ISA posted to General Suspense

Payments out of the ISA (dispatch of cheques and transmission of electronic)

IVA Registrations

	Up to and including 2,000 entries in 20 working days
	Case Owner (Court Order) Updates

IP Data Amendments (address etc.)

	In excess of 2,001 entries in 60 working days
	Case Owner (Court Order) Updates

IP Data Amendments (address etc.)


Whilst every endeavour is made to look at all e-mails and post the day they are received, where the request arrives after 11:00am action may not be started until the following working day.

Where you do not receive a response from us in the timescales outlined, we would be grateful if you would call our EAS Customer Service line 0121 698 4268 rather than chase by e-mail. We hope that this will improve your customer experience as we may be able to resolve the issue more quickly.

If you need to get an urgent stop placed on an uncashed cheque please call us so we can move swiftly to do this with the bank. If you are sending a high value CHAPS request to us please call us on posting to let us know the amount so we can endeavour to process it on the day we receive it.

Our Customer Services (EAS) Line is open 9am to 5pm Monday to Friday. You are able to leave a message outside of the hours and we will call you back.

If you have a continued issue with non response, please feel free to escalate this to the management team marking your e-mail with ‘Escalation’ in the subject field. If you have any feedback on our services in EAS, we would be happy to hear from you via this route also.

Please note that information relating to the posting of banking fees and bi-annual interest will be available on the log in page of ISCIS Online.

Any enquiries regarding this article should be directed 
towards Customer Services (EAS), PO Box 16652, Birmingham, B2 2HR 
telephone: 0121 698 4268, email: CustomerServices.EAS@insolvency.gsi.gov.uk

44) Update on the Director Conduct Reporting Service (DCRS)
Article 43 of Chapter 10 of Dear IP provided information on the launch of the DCRS, the online reporting tool for the submission of director conduct reports for all cases where the office-holder was appointed on from 6 April 2016. 

A link to the start page for the DCRS and the guidance issued so far is here:

https://www.gov.uk/government/publications/director-conduct-report-service
The DCRS has been improved since the version launched on 6 April and insolvency practitioners are now able to add staff to their cases and guidance has been issued on that subject. 

A recent development has been that the automated sifting of reports using a rules engine has commenced and practitioners and all staff assigned to the case receive email notifications of the outcome of the sift which is used to identify those cases which are suitable for a further assessment to determine if they are should be targeted for investigation. 

As at 22 June 2016, 694 insolvency practitioners had successfully registered for the DCRS. A number of reports have already been submitted within the three month deadline provided by the new rules, however, it’s recommended that any active corporate appointment takers who have not yet already registered do so as soon as possible, especially if they have been appointed as office-holders in cases requiring a conduct report since 6 April 2016. If they have not, they will not be able to submit a report using the DCRS and, with very limited exceptions, D1/D2 forms cannot not be used for post 6 April 2016 cases. It has not yet been possible to add the function to send reminder for overdue emails and, therefore, practitioners and their staff should use the dashboard to monitor the status of their cases.

Any enquiries regarding this article should be directed towards 
Mark Danks, Insolvent Targeting Team, 4th Floor, Cannon House, 
18 Priory Queensway, Birmingham, B4 6FD, telephone: 0121 698 4236, 
email:  mark.danks@insolvency.gsi.gov.uk 

General enquiries may be directed to email DCAS@insolvency.gsi.gov.uk  
 87) Working with the National Employment Savings Trust (NEST) 

Over the next few years The Pensions Regulator expects 1.8 million small employers will be impacted by auto enrolment, the government’s workplace pension initiative. Given many businesses don’t survive beyond five years of trading, pension providers and insolvency practitioners might be working together more often in the coming years. As one the largest pension providers in the UK, you are likely to come across NEST more regularly in the future.

The law on workplace pension provision changed in 2012. Government introduced reforms which mean that employers have to enrol eligible workers into a qualifying workplace pension scheme. 

NEST was set up as part of the auto enrolment reforms. NEST was designed to be an online scheme to ensure we can deliver at scale, keep our costs low and make scheme administration as straightforward as possible for members and employers.

“Our public service obligation means we’re open to any employer who wants to use us for auto enrolment and we’re also open to any self-employed person who wishes to set up a pension. As well as always being open to employers, we are also free for them to use”. 

NEST have provided the following top tips to insolvency practitioners:

1. Activating your delegate account within 28 days 

Once an insolvency practitioner has provided all of the information we need to verify you’re working on behalf of an employer, we email you a link to activate your online delegate account. This link expires after 28 days. Currently, some of the links aren’t being activated in this time frame, meaning that access to an employers’ account isn’t possible. Keep a close eye out for the email we send and make sure you activate your link in time.

2. Informing us of insolvency

Often the very first time we hear that an employer has become insolvent is when an insolvency practitioner tells us. It’s important to tell us the right information. As an online scheme the information we hold about an employer, including their name, is entered by them directly onto our system. We only have the information that they give us. If the business has complex organisational structures, for example including umbrella companies, it’s useful to know this when you speak to us. It may be that we need you to make some adjustments to the system before we can mark an employer insolvent. These changes will depend on the specifics of the case, so the more information you have about the structure, the better. 

3. The use of contribution corrections versus the use of direct debit indemnity claims

If you find that an employer made a contribution in error and they paid by direct debit, please don’t use the option of a direct debit indemnity claim under the direct debit guarantee.

Pulling money from the scheme via the use of the direct debit guarantee takes money from NEST but does not reverse the contributions that have been made to a member’s pot. This might then result in a tax charge from HMRC being levied. Instead, to avoid this, you have two options depending on the situation: 

a. If the date of insolvency was prior to the period the contribution was made, you’ll need to log onto your NEST account to do a ‘contribution correction’. This involves reversing the expectations for each member and will automatically trigger a refund to the bank account.

b. If the date of insolvency was during/after the period the contribution was made and contributions to members were due but void because of insolvency, you’ll need to inform us. We’ll need evidence to show that this is what’s happened and we’ll do an adjustment on the account that will refund the money. 

4. Cheques without a schedule

Whenever you are sending money to us via cheque, please make sure that you also complete the contribution schedule online too. As an online scheme, without the contribution schedule we’ll not know how to allocate the money and so we’ll return it to you. This means that the contributions go unpaid and the employer has not met their legal duties.

What can you do if you have any issues?

If you experience any issues with a case you’re dealing with there are several channels to help. Your first port of call should be the ‘How To’ guides on the website. These helpful guides contain a lot of the information you’ll need to know. If you want to talk to someone, there is a web chat option where an agent can guide you through any issues. If you still need help, there is also a contact centre.

With the number of small employers due to stage over the next few years, NEST are always looking for ways to become more efficient and work more effectively with insolvency practitioners. If practitioners would like to provide any feedback, please contact Georgina Maskell (georgina.maskell@insolvency.gsi.gov.uk). 

General enquiries may be directed to email IPRegulation.section@insolvency.gsi.gov.uk  
88) Insolvency Service Consultation: A Review of the Corporate Insolvency Framework
As practitioners may be aware, the Government is currently consulting on proposals to improve the corporate insolvency framework. The UK’s corporate insolvency regime is highly regarded internationally (ranked as one of the top 15 in the world by the World Bank), but we want to ensure that it continues to deliver the best possible outcomes for business.

The consultation therefore seeks views on whether the insolvency regime needs updating in light of international principles developed by the World Bank and the United Nations Commission on International Trade Law (UNCITRAL), as well as in the wake of recent large corporate failures.

We are inviting comments on four broad areas for reform, including:

· introducing a moratorium for distressed businesses to benefit from protection against legal action while considering their options for rescue; 

· widening the definition of essential supplies, with appropriate safeguards for suppliers, to assist distressed businesses; 

· developing a new restructuring plan to increase the options available to rescue businesses; and 

· increasing the availability of rescue finance.

We are keen to hear from as wide a range of stakeholders as possible, so please do take the opportunity to comment on the proposals. The consultation and response form can be accessed online at:

https://www.gov.uk/government/consultations/a-review-of-the-corporate-insolvency-framework 

The consultation was launched on 25 May 2016 and will run to 6 July 2016. Following the close of the consultation we will analyse responses and compile a government response, which will be published on GOV.UK in due course.

Any enquiries regarding this article should be directed towards 
Steven Chown, Strategy & Change - Policy, 4th Floor, 4 Abbey 
Orchard Street, London, SW1H 2PT telephone: 020 7637 6501 
email: steven.chown@insolvency.gsi.gov.uk 

56) Changes to Official Receiver Fees

We are introducing a new fee structure on 21 July 2016. We acknowledge that practitioners would have appreciated greater notice of these changes, but as I am sure you are aware, we were unable to share the details until the necessary approvals had been obtained, that ministers had agreed the new structure and the fees order had been laid in Parliament, where it will be subject to scrutiny.

The Insolvency Service agreed with HM Treasury in 2014 that they would conduct a full review of its fee structure, with a view to devising a more transparent charging system that accorded with the principles of their published guidelines ‘Managing Public Money’. This review came against a background of Insolvency Service case numbers that had been falling since 2010 and is designed to ensure that the cost of insolvency processes is paid for by those who use them whilst protecting taxpayers’ money. 

Detail of the new fee structure

Under the new fee structure the following changes are taking place. Deposits on debtors, creditors and company winding up petitions are increasing. The increase in the deposit for debtor petitions is the first since 2011. The Official Receiver’s case administration fees are also going up in creditor’s petition bankruptcies and compulsory liquidation cases.

The Secretary of State fee is being replaced with a new fee called the official receiver’s General Fee. This is a fixed fee which will be charged against all cases as soon as an order is made. 

There are also some new fees which will only be charged on cases where specific activities are carried out. These are:

· Trustee/liquidator fee – charged on asset realisations when the Official Receiver is acting as trustee or liquidator

· Income Payment set-up fee – charged when the Official Receiver accepts an income payments agreement or secures an income payments order

· Dismissed petition fee. – payable when a winding up or bankruptcy petition is dismissed and the deposit is returned to the petitioner

These fees have been calculated to cover the Official Receiver’s costs of carrying out the specific work in these tasks. 

The new fees are as follows:

	Deposit / Fee rate
	Current amount
	New Amount


	Difference
	Notes

	Bankruptcy deposit (debtors case) 
	£525
	£550
	£25
	Not changed since 2011.

	Bankruptcy deposit (creditors case) 
	£825
	£990
	£165
	

	Company winding up deposit 
	£1,350
	£1,600
	£250
	

	Bankruptcy administration fee (debtors case)
	£1,990
	£1,990
	No change
	

	Bankruptcy administration fee (creditors case)
	£1,990
	£2,775
	£785
	

	Company administration fee
	£2,520
	£5,000
	£2,480
	

	General fee
	Up to £80,000 - Varies from case to case, charged on a sliding scale on realisation of all assets in the case.
	£6,000
	Up to -£74,000
	Replaces the Secretary of State fee but is charged at the start of the case and is one fixed fee.

	Trustee/liquidator Fee
	-
	15% of assets realised
	New fee
	New fee

	Fee for setting up an Income payments agreement/order
	-
	£150
	New fee
	New fee

	Dismissed petitions fee
	-
	£50
	New fee
	New fee


The new fee structure has been designed to achieve as close to full cost recovery as possible and will work on the principle of matching revenue to work carried out.  This will allow those that are using The Insolvency Service to know what the options available to them will cost from the outset; allowing service users to make informed choices. 

We are mindful that any changes may have an impact on your business and for that reason we have worked hard to keep them to a minimum. Although fee levels have increased, the payment mechanism is not changing and all fees will be charged to the case, in the same manner as they are now.

For more information, please visit www.gov.uk/insolvency where you will find comprehensive Q&A.

Any enquiries regarding this article should be directed to: ORFees2016@insolvency.gsi.gov.uk
General enquiries may be directed to email: IPRegulation.Section@insolvency.gsi.gov.uk  

53) The IVA protocol 2016

The IVA standing committee provides a medium for the Insolvency Service, insolvency practitioners, creditors, advice agencies, regulators and other interested parties to meet and discuss topical issues for IVAs. The IVA protocol has been working successfully since its introduction in 2008.  

The standing committee decided that a review of the protocol should be carried out in late 2015 and a sub-committee was formed. The changes were approved at a meeting of the committee in March and there have been some positive improvements that should give more flexibility for the efficient running of consumer IVAs. There is now increased flexibility for payment breaks and a simplification of the process to extend an IVA when required.

The revised protocol is now live at:

https://www.gov.uk/government/publications/individual-voluntary-arrangement-iva-protocol
As with previous versions some time for the changes to imbed has been factored in and it is expected that practitioners should be using the new version by 1 October 2016.

The changes which have been made are set out below for ease of reference.

Any enquiries regarding this article should be directed towards Georgina Maskell telephone: 0207 291 6760  email: georgina.maskell@insolvency.gsi.gov.uk 

General enquiries may be directed to email: IPRegulation.section@insolvency.gsi.gov.uk  

There has been a general update on changing “debtor” to “consumer” and updated references to SIPS, FCA and booklets.

2.2 – Introduces reference to FCA.

2.6 – Definition of consumer

2.8, 2.9 & 2.10– Makes reference to vulnerable consumers and how they should be dealt with.

3.1 – More flexible wording on income sources.

3.2 – Adds caution for IVAs proposed for individuals on benefits.

3.7 – Consumers should be able to access a copy of the protocol.

4.2 – Simplified wording

4.3 – Updated reference to complaints

5.3 – IP has responsibility to ensure their lead generators follow the protocol.

6.1 – Every individual should be given advice (to ensure that both parties in an interlocking IVA are given full advice).

6.2 – Updated clarification of information to be provided on debt resolution options.

6.3 – Refers to considering areas to consider when giving advice.

7.2 Changed “material” to “significant” 

Changed heading to income and expenditure

7.4 acknowledges that payment of board is outside of the consumer’s control.

Removed expenditure heading

7.5 Makes reference to any new standard financial statement and that the budget is likely to be sustainable and not cause undue hardship.

7.7 Can accept internet confirmation of council tax.

7.10 Where possible there should be a household budget.

9.2 The IVA term is automatically extended if there are extra payments in lieu of a re-mortgage.

9.3 Points to consider when net worth is released as a secured loan.

10.5 Non-payment of additional income (not just disclosure) is a breach and simplification of wording.

10.7 Non-payment of redundancy (not just disclosure) is a breach and simplification of wording.

10.8 Removal of 6 month payment break but more flexibility given in 9 emergency expenditure payments and clarification that the IVA can be extended by more than 12 months to recover sums due.  (Note, should 12 months be insufficient there is still the opportunity to vary the terms if necessary)

13.5 Creditors should not put forward modifications that are already in the proposal.

14.3 creditors should follow guidelines if they are bound by them.

Standard conditions

4(3) – Applies Act and Rules when IVA doesn’t give guidance

Changes made to 5(2), (3) and (4) to allow flexibility in extending the arrangement and notification to creditors.

5(6) Non-payment of additional income (not just disclosure) is a breach and simplification of wording.

8(8) Removal of 6 month payment break but more flexibility given in 9 emergency expenditure payments and clarification that the IVA can be extended by more than 12 months to recover sums due.  

Old 10(3) removed and paragraphs renumbered

10(9) renamed 10(8) and simplified to follow the breach process.
Renumbered 10(9) – 10(11)

11(2) Updated as the old paragraph 19.2 has been deleted.

14 (3) updated to clarify that there will be no statutory interest payable but the costs should be paid.

17(2) Do not require a claim form for debts of less than £1,000 to mirror changes expected in 2016 rules.

17(7), (8), (9) and (10) requirement to re-distribute unclaimed dividends to other creditors, clarifies what to do with unclaimed interim dividends and when to return funds to consumer.

Old 19(2) – removed requirement to convene a meeting on the consumer’s request to give more discretion to the supervisor and subsequent paragraphs renumbered
Renumbered 19(2) -19(4) and the new 19(2) requires the consumer’s consent.

31 – removed as now in 17(10)

Annex 6

The IVA term is automatically extended if there are extra payments in lieu of a re-mortgage.

8) ENFORCEMENT OUTCOMES – July 2016

Director Disqualification Update
	Section under which action taken
	Directors Disqualified

	 
	2013-14
	2014-15
	2015-16

	S6 CDDA
	1216
	1145
	1156

	S2 CDDA following conviction of indictable offence
	63
	65
	47

	S8 CDDA Where it is considered expedient in the public interest, arising from investigative material
	3
	0
	5

	Total directors disqualified
	1282
	1210
	1,208


· In 2015/16, the average length of a disqualification was 5.9 years, up 0.3 years compared with 2014/15. The average length of an order was 7.4 years (a decrease of 0.1 years from 2014/15), compared to an average length of 5.5 years for an undertaking (an increase of 0.3 years on the previous year).
· During the same period, 11% of disqualifications were for over 10 years, with 45% over 5 years.
· In view of the new official experimental statistics on Insolvency Service Enforcement Outcomes, we are no longer able to provide up to date, month by month or quarter by quarter breakdowns of disqualification data in this chapter of Dear IP. Such data will only be able to be published following the publication of the official statistics.

Highlighted cases

Recent disqualification outcomes:

· in 2015-16, 47 directors have been disqualified for a total of 290 years for employing illegal workers 
· the director of an investment company was disqualified for 14 years in March for mis-selling half a million pounds of worthless Rare Earth Metals as investments to members of the public; and

·  two directors were disqualified in February for 15 years each for selling worthless Voluntary Emission Reductions (a type of carbon credit) to the public at between two and six and a half times the price it had paid its supplier

We are keen to ensure that you find information of interest in this chapter, so any suggestions as to what other information you would like to see included here should be sent to valerie.martyn@insolvency.gsi.gov.uk .

Update on the Gazetting of Scottish disqualifications 

Scottish Practitioners may have noticed that, with effect from 1 June 2016, we have stopped advertising disqualification orders obtained in Scotland in the Edinburgh Gazette. Historically, The Insolvency Service advertised all Scottish disqualification orders in the Edinburgh Gazette. However, there was no statutory requirement to do this and we do not publish disqualification orders and undertakings obtained in England and Wales in the London Gazette. Details of Scottish director disqualifications can be found on:

· The Statutory Register of disqualifications , which is held at Companies house for all English, Scottish and Welsh company directors;
· Detailed information about the unfit conduct which led to disqualification is published in the Insolvency Service director disqualification outcomes  for a period of three months form the commencement of each disqualification.

Your views
We are still interested to hear what you, the readers, think of this chapter of Dear IP and what sort of content you would be interested in reading.  Do please send any ideas to valerie.martyn@insolvency.gsi.gov.uk 
Any other enquiries regarding this article should also be directed towards email valerie.martyn@insolvency.gsi.gov.uk 
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