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40)  Letters of Authority to Insolvent Targeting Team

Insolvency practitioners will be aware that before the Insolvency Service can contact third parties such as banks and HMRC to make case related enquiries either in connection with the work necessary to make a targeting decision or the substantive investigation following that, they must provide the Service with a letter of authority. 

One of the amendments which the Deregulation Act 2015 will make to the Company Directors Disqualification Act 1986 mean that letters of authority will no longer be required although this is unlikely to be implemented and have an impact on new cases until 2016. In the meantime, the Service is experiencing some delays in obtaining letters of authority from some insolvency practitioners which is causing a consequential delay in making targeting decisions and the progress of investigations. 

It would, therefore be very helpful if practitioners would submit D1s to the Insolvent Targeting Team with a signed letter of authority on their firm’s headed paper using the following words:

To whom it may concern 

Re:       Limited (in Liquidation/Receivership/Administration)
On 
Following the submission of my report under the Company Directors Disqualification Act 1986 (CDDA) the Secretary of State has required me to provide further information pursuant to my reporting duty under section 7 (4) of the (CDDA). To enable me to discharge that duty I authorise you to make available to the staff of The Insolvency Service, or any agent instructed on their behalf, any information which they may request concerning the company, its affairs or dealings.


Liquidator/Receiver/Administrator






Date: 
Any enquiries regarding this article should be directed towards 
Mark Danks, Insolvent Targeting Team 4th Floor, Cannon House, 
18 Priory Queensway, Birmingham, B4 6FD telephone: 0121 698 4236 
email:  mark.danks@insolvency.gsi.gov.uk 

General enquiries may be directed to email: intelligence.insolvent@insolvency.gsi.gov.uk  

57)  Eligibility to claim from the Redundancy Payments Service

Insolvency practitioners are advised that any employee without the legal right to work, works under an invalid contract and would have no entitlement to be paid and no civil claim can be made in respect of outstanding employment debts.  As such, the Redundancy Payments Service cannot make payments in respect of employment debts which accrued at a time when an individual did not have a valid work permit.

If practitioners identify any claims that might be affected by this, please contact the Policy team.
Any enquiries regarding this article should be directed towards 
Jessica Bradbury, Cannon House, 18 Priory Queensway, Birmingham, B4 6FD, telephone: 0121 380 3477,  email:  jessica.bradbury@insolvency.gsi.gov.uk 

General enquiries may be directed to email: redundancy.payments@insolvency.gsi.gov.uk, telephone 0330 331 0020.

58)  Advanced Notification of Redundancies

Where an employer proposes to dismiss as redundant 100 or more employees at one establishment within a period of 90 days or less, under section 193 Trade Union and Labour Relations (Consolidation) Act 1992 (“TULR(C)A”) the employer must notify the Secretary of State of the proposal at least 45 days before the first dismissal takes place. This period is reduced to 30 days where the number of employees is between 20 and 99. Notice to the Secretary of State must be provided before notice is given to the employees in question. Failure to give notice to the Secretary of State in accordance with section 193 is an offence under section 194(1) TULR(C)A.
On occasions where the Redundancy Payments Service receives an HR1 form (advance notification of redundancies) that appears to not comply with section 193 TULR(C)A, a written notice may be issued under section 193(5) to request further information. This may include further information as to any special circumstances pre and/or post appointment that, in accordance with section 193(7), rendered full compliance with section 193 not reasonably practicable. Early and prompt attention to any such request for further information would be much appreciated. These letters will be issued in both solvent and insolvent cases to obtain further information where it appears the form does not provide enough.
Any enquiries regarding this article should be directed towards 
Jessica Bradbury, Cannon House, 18 Priory Queensway, Birmingham, B4 6FD, telephone: 0121 380 3477,  email:  jessica.bradbury@insolvency.gsi.gov.uk 

General enquiries may be directed to email: redundancy.payments@insolvency.gsi.gov.uk, telephone 0330 331 0020.

80) Consumer prepayments on retailer insolvency: a consultation

In a consultation paper published this month, the Law Commission asks whether prepaying consumers should be better protected in the event of company insolvency.
A study by Consumer Focus in 2009 found that approximately 24.5 million prepayment transactions are made each year in the UK by around 20 million consumers. These range from the purchase of low value gift vouchers to the making of significant deposits for items like bathroom and kitchen suites. In addition, with the prevalence of internet sales, prepayments are on the rise in the UK.

However, recent high-profile retailer insolvencies have highlighted the position of consumers making these kinds of payments. The collapse of the Farepak Christmas savings club in 2006 left many consumers out of pocket. More recently, unused gift vouchers worth £4.7 million remained in circulation when Comet collapsed and furniture retailer MFI held over £25 million in customer deposits when it went into administration.

In 1982, the Cork Report on insolvency law rejected greater protection for consumers, noting that consumers often lose small and affordable amounts whereas the effect on suppliers can be catastrophic. But following the Farepak collapse, the Treasury Select Committee described the existing safety net as “inadequate and incomplete”. The OFT carried out a review, and ministers asked the Department for Business, Innovation and Skills to consider providing more protection for consumers. BIS commissioned the Law Commission to examine the existing protections given to prepayments and consider whether such protections should be strengthened. 

The issues are complex and go to the heart of the insolvency regime. 

Assessing the scale of the problem

An analysis of twenty major high-street retailer insolvencies undertaken by the Commission shows that the losses to customers are often low. Gift vouchers tend to be issued in relatively small amounts and, in many of the cases reviewed by the Law Commission, administrators honoured vouchers during a period of trading in administration. The analysis suggests that the consumers who stand to lose most are those who have paid significant deposits for large items such as furniture or kitchens, particularly if they have paid by cash or cheque.

Possible means of protection

The Law Commission’s consultation paper looks at a variety of possible options for protection, including: 

· Limited changes to insolvency law, in the form of a limited preference for consumers making relatively large prepayments by cash or cheque in the run up to the insolvency

· Increased use of trust accounts 

· Insurance/bonding products 

· Increased transparency around chargeback for those who pay by credit or debit card 

· A new form of security to be registered at Companies House 

· New rules relating to the transfer of ownership in goods 

The consultation asks whether sufficient protections could be achieved through improved voluntary mechanisms or whether regulation would be required. 

The Law Commission is keen to hear as many views as possible, and responses are invited by 17 September 2015. 

A copy of the consultation paper is available on the Law Commission’s website at: http://lawcommission.justice.gov.uk/consultations/consumer_prepayments.htm.  
Any enquiries regarding this article should be directed towards the policy unit on telephone: 020 7291 6740 or email:  policy.unit@insolvency.gsi.gov.uk 
5) ENFORCEMENT OUTCOMES – June 2015

Director Disqualification Update

	Section under which action taken
	Directors Disqualified

	
	2013-14
	2014-15

	S6 CDDA
	1216
	1145

	S2 CDDA following conviction of indictable offence
	63
	64

	S8 CDDA following Companies Act investigation by the Insolvency Service
	3
	0

	Total directors disqualified
	1282
	1209


984, over 80%, of Section 6 disqualifications were settled by the director signing a disqualification undertaking during 2014-15.   

In the final quarter of 2014-15, the average length of section 6 disqualification orders was 6.8 years, against 5.4 years for an undertaking.

During the same period, over 10% of disqualifications were for over 10 years.

In view of the new official experimental statistics on Insolvency Service Enforcement Outcomes, we are no longer able to provide up to date, month by month or quarter by quarter breakdowns of disqualification data in this chapter of Dear IP.  Such data will only be able to be published following the publication of the official statistics.

We are keen to ensure that you find information of interest in this chapter, so any suggestions as to what other information you would like to see included here should be sent to sallie.rose@insolvency.gsi.gov.uk 

Special Mentions

We have received a couple of queries as to how the case studies are selected for inclusion in our special mentions section.

To clarify, these case studies are examples that have been notified to the Business Development Team where the investigators themselves believe that the contribution of the office holder or their staff warrants acknowledgement.  

These are generally cases where the investigators feel that the cooperation or collaborative efforts of the insolvency practitioner have significantly contributed to the efficient and effective investigation into a particular case leading to a successful enforcement outcome. 

Of course, this chapter is all about recognising the benefits of working together so, if any office holders or their team members would also like to make a contribution to this chapter, all submissions should be sent to sallie.rose@insolvency.gsi.gov.uk 

Donald Shanks, Senior Manager – Middlebrooks Business Recovery & Advice, Edinburgh

Work Legal-E Limited
This was a case where the allegation of unfit conduct related to a breach of fiduciary duty in relation to the companies tax affairs, whereby the director knowingly instructed the submission of a VAT return to HMRC which was under-declared in the sum of £5,000,000, following which the director gained personal benefit in the sum of £1,650,000.

Sandra King, Senior Investigator at the Insolvency Service, stated that Donald Shanks deserved special mention as he had been very proactive during the course of the investigation.  She stated that he had:

· Arranged a meeting with HMRC officers, who had conducted a Code of Practice 9 investigation, thereby allowing a better understanding what could be alleged in terms of unfit conduct for disqualification purposes

· Liaised with third parties previously associated with the company to ensure that the evidence required, to support the alleged unfit conduct, was made available to her at the earliest opportunity

· Kept her up to date with the liquidator’s recovery action, which had a bearing on our public interest considerations and what could be alleged for disqualification purposes

The result of this collaborative working was that the director signed a disqualification undertaking for a period of 11 years.

Derek Forsyth and Team – Campbell Dallas LLP, Renfrew

Freelance Euro Services (LXXXIV) Limited

This case saw the director sign a disqualification undertaking for a period of five years.

Gary Moffat of Burness Paul LLP (dealing with the case on behalf of the Secretary of State) stated that Derek Forsyth and his team at Campbell Dallas were always polite and quick to respond to our requests for information. They also willingly assisted us in pursuing a third party for the company’s accounting records as this was proving problematic. Although the records themselves were not provided by the time the report was submitted for consideration by the Insolvency Service’s Authorisations Team, Campbell Dallas helped create a chain of evidence demonstrating attempts to obtain the records and verify the true level of corporation tax due. This added strength to our case. There was also a regular flow of information from Campbell Dallas throughout the course of the investigation.  For example, they provided us with details of discovered bank accounts and new correspondence with the director without being prompted to do so.
The strength of our case helped the undertaking to be achieved within 1 month of the s16 letter being sent and despite the director living in South Korea. The insolvency practitioner’s pressure eventually resulted in the accounting records being delivered up at around the time of the undertaking. Had disqualification proceedings been commenced and defended, those records would have demonstrated that the corporation tax assessments were reasonable.

Your views

We are still interested to hear what you, the readers, think of this chapter of Dear IP and what sort of content you would be interested in reading.  Do please send any ideas to sallie.rose@insolvency.gsi.gov.uk 

Any other enquiries regarding this article should also be directed towards 
email sallie.rose@insolvency.gsi.gov.uk 
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� All data taken from Insolvency Service Enforcement Outcomes – January to March 2015 – Tables � HYPERLINK "https://www.gov.uk/government/statistics/insolvency-service-enforcement-outcomes-january-to-march-2015" �https://www.gov.uk/government/statistics/insolvency-service-enforcement-outcomes-january-to-march-2015�









Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


