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23) Specifying the purposes of a meeting where approval is sought for pre-administration costs

The statutory mechanism to recover pre-appointment administration costs introduced by the Insolvency (Amendment) Rules 2010 is intended to ensure that creditors have the opportunity to review the pre-appointment costs, to consider whether they are reasonable in the circumstances of the case, whether they were incurred in support of the objective of the administration and ultimately to approve their payment by way of a separately identifiable resolution. 

Following the introduction of this mechanism, it has become apparent that when sending notices of meetings in administration pursuant to Rule 2.35 of the Insolvency Rules 1986, insolvency practitioners are not identifying that one of the purposes of a meeting called to approve the administrator’s proposals is to obtain a separate resolution for the approval of pre-appointment costs in relevant cases.  

Insolvency practitioners are asked to note that where such a resolution is sought for approval of the pre-appointment costs, this additional purpose should be identified in the relevant notice of the meeting, in order to ensure maximum transparency to creditors. 
General enquiries may be directed to IPRegulation.Section@insolvency.gsi.gov.uk 

23)  Notice to Secretary of State of application for block transfer of cases 
This is a reminder to those involved in court applications for block transfer of insolvency cases where an insolvency office-holder dies, retires from practice, or is otherwise unable or unwilling to continue in office and it is expedient to transfer some or all of his or her cases to one or more successor office-holders in a single transaction. 

Rule 7.10C(6) of the Insolvency Rules 1986, requires that in such cases an applicant must give notice of the application for the block transfer of cases to the Secretary of State at least five business days before the hearing of the application. 
This article is to clarify that such notice, in the form of a copy of the application and any supporting documentation, should be sent to Insolvency Practitioner Regulation Section, preferably by email to IPRegulation.Section@insolvency.gsi.gov.uk. They should not be sent to the Treasury Solicitor or directly to the Secretary of State at the Department for Business, Innovation & Skills as this may cause delay. 

Any enquiries regarding this article should be directed towards 
Ursula Wielgosz of IP Regulation Section telephone: 020 7674 6923
 email: ursula.wielgosz@insolvency.gsi.gov.uk 

General enquiries may be directed to IPRegulation.Section@insolvency.gsi.gov.uk  

Telephone 020 7291 6772 

24) Application to Secretary of State for release of trustee or liquidator following removal by court order
This is a reminder to those involved in the successful block transfers of insolvency cases the process of applying for release by the Secretary of State.

In instances where the court has confirmed the transfer of large numbers of cases by court order, insolvency practitioners are reminded of the following:
· Section 174(4) of the Insolvency Act 1986 provides that where a liquidator is removed by court, the liquidator must apply to the Secretary of State for release. A similar provision relating to trustees is found in section 299(3).
· Insolvency practitioners are asked to note that the terms of a court order of transfer will include a provision that the creditors in each case are given notice of the transfer details together with a notice period in which to object. 
· When applying to the Secretary of State for release, insolvency practitioners are required to confirm that a period of notice has been given to creditors and that no objections have been received from them. 
The application for release including a copy of the court order, supporting documentation and confirmation that the required period of notice has been given to creditors and no objection have been received should be sent to Insolvency Practitioner Services preferably by email to:

EAIPS.IP.Enquiries@insolvency.gsi.gov.uk
They should not be sent to the Treasury Solicitor or directly to the Secretary of State at the Department for Business, Innovation & Skills (or Insolvency Practitioner Regulation Section) as this may cause delay. 

Any enquiries regarding this article should be directed towards 
Ursula Wielgosz of IP Regulation Section telephone: 020 7674 6923
 email: ursula.wielgosz@insolvency.gsi.gov.uk 

39) Amendments to the publication ‘CDDA 1986: Guidance Notes for the Completion of Statutory Reports and Returns’

As previously reported our publications are being updated to reflect changes consequential to the transfer of our old website content to GOV.UK. These guidance notes have now been updated and are available at www.gov.uk/government/publications/company-directors-disqualification-act-1986-guidance-notes-completion-of-statutory-reports-and-returns. 

Links to the D1 and D2 forms on the legislation.gov.uk site can now be found within our collection ‘Insolvency Service forms: Directors’ conduct ‘D’ returns and reports’. There is also a link to the guidance notes within this collection.

The guidance notes can also be found within our Company Director Disqualification collection which is accessible directly from our new home page.

Contact details in the publication have been updated to reflect our current structure and section head (the address and other contact details are unchanged). These details are also displayed on the web pages for ease of reference.  

Please send or email all D reports and returns to:

The Insolvency Service

Investigations and Enforcement Services  

Insolvent Targeting Team
3rd Floor 

Cannon House 
18 Priory Queensway 
Birmingham B4 6FD 

(DX 713901 BIRMINGHAM) 

Tel: 0121 698 4000 
Fax: 0121 698 4095 

Email: Intelligence.Insolvent@insolvency.gsi.gov.uk 
Any enquiries regarding this article should be directed towards Claire Barker 
of Investigations and Enforcement Technical Team, The Insolvency Service, 
3rd Floor, 4 Abbey Orchard Street, London SW1P 2HT;  telephone: 01772 760091, email: Claire.barker@insolvency.gsi.gov.uk. 

General enquiries may be directed to email: enforcement.technical@insolvency.gsi.gov.uk. 

71) The provision of consumer credit advice and related regulated activities

This article has been produced with a view to clarifying  the position regarding authorisation for insolvency practitioners – and the applicability or otherwise of the Government exclusion for insolvency practitioners and/or the FCA exemption under Part 20 of FSMA for professional firms that are supervised by a Designated Professional Body (DPB) that meet the relevant criteria. 

The position as set out in the Dear IP 61 letter issued 31/03/14 is that persons undertaking regulated activities including (but not limited to) debt counselling or debt adjusting require authorisation by the Financial Conduct Authority (FCA), unless they benefit from a relevant exclusion or exemption or are an appointed representative of an authorised firm.

Where an individual is ‘acting as an insolvency practitioner’ for the purposes of Section 388 of the Insolvency Act 1986, the exclusion covers debt counselling, debt adjusting, debt administration, debt collecting and credit information services as well as the non-credit activities for which insolvency practitioners were previously exempt.

The Government exclusion also covers the situation where an individual is ‘acting in reasonable contemplation’ of an appointment as an insolvency practitioner.  However, under such circumstances the scope of the Government exclusion only covers the carrying on of debt counselling, debt adjusting and credit information services.  An individual will not be acting in reasonable contemplation of an appointment as an insolvency practitioner whenever providing initial debt advice – only where there is a reasonable anticipation of such an appointment. It will therefore be incumbent upon an insolvency practitioner to use his or her professional judgement when considering the particular circumstances of each case to determine whether the exclusion will apply.

An insolvency practitioner (or anyone else in a firm in which the insolvency practitioner operates) will not be able to rely on the Government exclusion if it is providing non-statutory debt solutions that do not constitute insolvency proceedings for the purposes of section 388 of the Insolvency Act 1986 - for example, debt management plans or debt arrangement schemes (for debtors habitually resident in Scotland). Insolvency practitioners providing such debt solutions are likely to require to be directly authorised by the FCA.

Part 20 of the Financial Services and Markets Act 2000 (FSMA), deals with the provision of financial services by professional firms under the supervision of  designated professional bodies (DPBs) of which they are members. A number of DPBs supervise the compliance of their members with rules approved by the FCA for the purpose of permitting some of their members/firms to carry on FCA regulated activities where they meet the relevant criteria for an exemption from FCA authorisation under Part 20 of FSMA. One of the key criteria for the exemption is that the regulated activity must be carried on by the firm ‘incidental’ to the provision of its professional services.  i.e. the provision of the professional service cannot itself incorporate the carrying on of the regulated activity. So, for example, an accountancy practice may be able to give debt advice under a DPB exemption without the firm needing FCA authorisation, provided that the debt counselling is only incidental to the provision of accountancy services (and the other relevant criteria for an exemption under Part 20 of FSMA are met). 

To be eligible for an exemption under Part 20 FSMA, an insolvency practitioner must be a member of a designated professional body or controlled or managed by one or more such members
. However, because ‘professional services’  in Part 20 are services which do not constitute the carrying on of a regulated activity, the provision of debt counselling and/or debt adjusting services by an insolvency practitioner, that are outside the scope of the Government exclusion, would be carried on in the course of providing the IPs professional services (rather than incidental to them). Therefore those services are unlikely to meet the criteria to benefit from an exemption under Part 20 FSMA.

.
Any enquiries regarding the above should be directed towards
Joseph Sullivan, IP Regulation Section, telephone: 0207 637 6495 
email: joseph.sullivan@insolvency.gsi.gov.uk 

________________________


 "members”, in relation to a profession, means persons who are entitled to practise the profession in question and, in practising it, are subject to the rules of the body designated in relation to that profession, whether or not they are members of that body.
72) The Insolvency Service Website

As you may be aware, the Insolvency Service transitioned its website information to GOV.UK in July of this year.

Now that the site content has had time to settle in, we are looking at content for our specialist users and we would be interested in your views on how we can support the work you do.

If we, for example, were to create an area specifically for insolvency practitioners and their customers, what would you like it contain, or is there any insolvency related subject matter that you feel is not currently covered on GOV.UK that would assist you.

Please send your thoughts to web.admin@insolvency.gsi.gov.uk 
Further to this, we have an email group specifically for insolvency professionals that is used to provide relevant alerts and updates including web content changes and would welcome you and your colleagues to subscribe.

You can subscribe to the Insolvency Professionals group, and other email groups maintained by the Insolvency Service at: https://public.govdelivery.com/accounts/UKIS/subscriber/new.

Any enquiries regarding the above should be directed towards
email: web.admin@insolvency.gsi.gov.uk 

51) The Insolvency (Scotland) Amendment Rules 2014

The Insolvency (Scotland) Amendment Rules 2014 (the “2014 Rules”) came into force on 30 May 2014 and are applicable to cases where a receiver is appointed, a resolution for the winding up of a company is passed, a petition for liquidation is lodged, or an application for the appointment of a provisional liquidator is made on or after 30 May 2014. 
One of  the primary aims of the 2014 Rules is the disentangling of corporate insolvency legislation and personal insolvency legislation by removing the application of the Bankruptcy (Scotland) Act 1985 from the Insolvency (Scotland) Rules 1986 (“the Insolvency Rules”), and replacing the references with stand-alone provisions. Accordingly the majority of the amendments do not change the law and will have a minimal impact upon insolvency procedures. However, they will make the Insolvency Rules easier to apply in practice, and will remove the requirement to cross reference provisions and sections of another Act.
The 2014 Rules introduce new provision (rule 11) for the removal of a liquidator from some or all cases and the appointment of his replacement, via a single application to the Court of Session. This will apply where the liquidator is no longer willing to continue in office, for example where the liquidator has died, retired or changed his employment. This provision will allow the liquidator to be removed from cases and a replacement appointed in one application to the Court of Session, making the process more efficient and cost effective.
Rule 26 of the 2014 Rules introduces provisions in relation to electronic communication. In limited circumstances, and where permitted by the Insolvency Rules, the provisions will allow communication between receivers and liquidators, and those involved in the insolvency process (with the exception of the provisional liquidator) by electronic means. This is on the provision that there is consent between the sender and the recipient that communication may be effected in such a manner.

This amendment will allow a similar level of electronic communication across all insolvency procedures in Scotland, as it already exists for areas reserved to the UK Government, namely CVA and administration, having been introduced by the Insolvency (Scotland) Amendment Rules 2010. This modernisation amendment may result in reduced costs of administering liquidations and receiverships, allowing more efficient and cost-effective delivery and exchange of information between parties. It should however be noted that there are specific exclusions to electronic delivery, and it will not be valid in all circumstances such as those detailed within section 436B(2) of the Insolvency Rules, or where some other form of delivery is required by the Insolvency Rules.
To further facilitate electronic delivery of documents within receivership and liquidation, new authentication provisions are provided. When a form or document is sent in electronic form, with the consent of the recipient, it will not require to be signed provided that it is authenticated to the recipient’s satisfaction. 

The 2014 Rules have also amended Rule 4.50 of the Insolvency Rules regarding termination of membership of the liquidation committee. Membership of the liquidation committee is now automatically terminated if the person is deceased, or in the case of a body corporate or partnership, where that body corporate or partnership is dissolved.

Provision is further made to allow applications to court for an order to limit the disclosure of information within the statement of affairs in receiverships and liquidations, in circumstances where such disclosure may reasonably lead to violence or prejudice the conduct of the insolvency procedure. The court has the power to order that the statement of affairs, or a part of it, should not to be entered into the sederunt book. This will provide greater protection to individuals, where previously details of their address or whereabouts might have been entered in the sederunt book.

The instrument extends the standard content of Edinburgh Gazette notices required for CVA and administration to receiverships and liquidations. Where this applies, a notice required to be advertised in the Edinburgh Gazette or otherwise will have to contain certain basic information. The standard content is in addition to any content specifically required by the Insolvency Act 1986 or the Insolvency Rules. The effect of this is that it will create a consistent approach, ensuring that users will always have the necessary information they require in relation to the insolvency process concerned.

Finally it is the position that the initial meeting of a liquidation committee must now be held within six weeks of the establishment of the committee, a reduction from the previous period of three months. 

Any enquiries regarding this article should be directed towards 
Chris Boyland, 5 Atlantic Quay, 150 Broomielaw, Glasgow, G2 8LU, 
telephone: 0141 278 4412  email: chris.boyland@scotland.gsi.gov.uk
General enquiries may be directed to email:     Policy.Unit@insolvency.gsi.gov.uk  


2) ENFORCEMENT OUTCOMES – SEPTEMBER 2014

Director Disqualification Update
2014-15 Figures to date

	Section under which action taken
	Directors Disqualified

	
	Q1
	July 2014
	August 2014
	Total to Date

	S6 CDDA
	341
	126
	95
	562

	S2 CDDA following conviction of indictable offence
	13
	11
	4
	28

	S8 CDDA following Companies Act investigation by the Insolvency Service
	0
	0
	0
	0

	Total directors disqualified
	354
	137
	99
	590


The average length of disqualification for 2014-15 currently stands at 5.5 years with 8.7% of directors being disqualified for in excess of ten years.

Special Mentions

We continually hear positive feedback about the successful outcomes we achieve as a result of our collaborative working with insolvency practitioners.

Due to ongoing disqualification proceedings, we cannot always name the individuals and the cases involved, however we can highlight areas where we have received particular praise about insolvency practitioners and their staff recently, including:

· Invaluable assistance establishing the status of an individual as a shadow director
· Spending considerable time with our staff to ensure that the full ramifications of a director’s unfit conduct were understood

· Proactive sharing of searches, copy bank statements and cheques, to obviate the need for duplicated effort

· “Brilliant D1 and appendices”, including invaluable and well set out evidence of unfit conduct

· Hosting an Investigation Officer from BIS Criminal Enforcement (BISCE) to assist in prosecution matters

Alex Lower, then of Duff & Phelps 

RE: WA Construction Management Ltd & Warwick Avenue Ltd

On 9 July 2014, a disqualification order was made against Marc John McKibbin for a period of 13 years for misappropriating company funds of £830,534.

Our Investigator commented upon the helpfulness of Alex Lower, with whom she primarily dealt during her investigation, and how by working collaboratively, we obtained an excellent result.

“There were three issues of unfit conduct reported in the D1 Return and further details and enclosures were provided.

“The IP had collated the majority of the relevant documentation into three files which had been fully indexed.  These were copied in their entirety.  Due to their indexing system, it was straightforward to cross reference to the remaining working files and identify any additional material I required. This obviously saved a great deal of time and duplication of effort. The IP kept me fully updated regarding their recovery actions.  They and their solicitors conducted an excellent investigation and provided good supporting documentation.”  
Criminal Referrals and Prosecutions
So far this year, the Insolvency Service has also made 131 criminal referrals to prosecuting authorities as a result of criminality identified in both live and insolvent companies.  The majority of our criminal referrals are made to BIS Criminal Enforcement (“BISCE”) and, to the end of August 2014, BISCE have successfully prosecuted 65 defendants as a result of referrals from the Insolvency Service. 

In 2013-14:

· We made 596 criminal referrals to prosecuting authorities.  In addition, the number of defendants successfully prosecuted during the year, as a result of our referrals, totalled 170

· Custodial sentences were received in 68% of cases representing 116 different defendants
· 58 received disqualification orders ranging from 1 to 15 years
· 7 defendants received compensation orders ranging from £4,284.47 to £25,055.00;
· 6 confiscation orders were made totalling £192,750

A number of the referrals and prosecutions cited above came as a result of insolvency practitioners acting as liquidators or supervisors of voluntary arrangements, under their legal obligations set out in the Insolvency Act 1986, reporting criminality to us. We also encourage practitioners to report criminality where they are acting as administrators or administrative receivers (see Chapter 20 – Offences and prosecution http://www.insolvencydirect.bis.gov.uk/insolvencyprofessionandlegislation/dearip/dearipmill/chapter20.htm#10)

Criminal prosecutions are an extremely valuable tool in tackling serious misconduct in insolvency cases, and the referrals that are sent to us from insolvency practitioners are instrumental in us working together to ensure that directors are pursued and punished where appropriate. 

Any enquiries regarding this article should be directed towards
Sallie Rose Telephone: 020 7637 6489   

email:  sallie.rose@insolvency.gsi.gov.uk 

� "members”, in relation to a profession, means persons who are entitled to practise the profession in question and, in practising it, are subject to the rules of the body designated in relation to that profession, whether or not they are members of that body.
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