Dear IP

   

June 2014– Issue No 62


	In this issue:
	

	Information/Notes page(s):  

	

	Chapter 1
	Administration Proceedings

	Article 22

	Graham Review into pre-pack administration


	Chapter 10
	Disqualification

	Article 35
Article 36

Article 37

Article 38

	D2 Conduct Returns – Provision of Information in Covering Letters 
Submission of Conduct Reports via Email
Timeliness of D1 Reports and Rejection Letters
Extension of CDDA to Industrial and Provident Societies

	Chapter 13
	General

	Article 70

	The Insolvency Service Website

	Chapter 24
	Voluntary Arrangements

	Article 50

	IVA dividend payments to HMRC Voluntary Arrangements Service (VAS)


	Chapter 27
	Working Together

	Article 1

	Enforcement Outcomes – June 2014


22) Graham Review into Pre-pack Administration


As practitioners will no doubt be aware, Teresa Graham’s independent report into pre-pack administration has recently been published: 

                                                                           https://www.gov.uk/government/publications/graham-review-into-pre-pack-administration  

The Insolvency Service will continue its monitoring of SIP 16 statements pending the handing over of this responsibility to the Authorising Bodies as recommended by the Graham report. In the meantime, we will work with the Authorising Bodies to ensure a smooth handover of monitoring responsibilities.
Insolvency practitioners should therefore continue to comply with the requirement to send copies of all SIP 16 notices to the Insolvency Service. We will provide a further update on the handover of monitoring to the Authorising Bodies in due course.
Any enquiries regarding this article should be directed towards 
Joseph Sullivan, Insolvency Practitioner Regulation Section, 
telephone: 0207 637 6495  email: joseph.sullivan@insolvency.gsi.gov.uk 

35) D2 Conduct Returns – Provision of Information in Covering Letters

Insolvent Targeting Team(“ITT”) receives approximately 900 D2 conduct returns a month from insolvency practitioners which are entered onto “ISCIS” the Insolvency Service’s case management system, to record the fact that a conduct report has been received in that case and avoid the need to issue reminders to the practitioner. 

In view of the numbers involved, ITT does not apply any staff resource to D2s apart from what is required to update ISCIS. Occasionally practitioners will provide information within the letter which accompanies the D2, when they consider that a case is possibly a marginal D1, but they have decided to submit a D2 rather than a D1. These letters often contain valuable intelligence which could result in the current case being targeted for investigation or may be useful in the event of future failures involving that director. There is a significant risk that information provided in covering letters will not be taken into account and the letters destroyed without the information being considered or captured for future reference.

Insolvency practitioners are therefore requested to submit a D1 in marginal cases or alternatively contact one of the following members of staff for advice prior to the submission of a conduct report in a marginal case:

Mike Ashford – michael.ashford@insolvency.gsi.gov.uk – Telephone 0121 698 4348

Neil Brydon – neil.brydon@insolvency.gsi.gov.uk – Telephone 0121 698 4451

Any enquiries regarding this article should be directed towards 
Mark Danks, Insolvent Targeting Team, 3rd Floor, Cannon House, 
18 Priory Queensway, Birmingham, B4 6FD telephone: 0121 698 4236 
email:  mark.danks@insolvency.gsi.gov.uk 

General enquiries may be directed to email
 intelligence.insolvent@insolvency.gsi.gov.uk  

36)  Submission of Conduct Reports via Email

Insolvent Targeting Team is happy to receive electronic versions of D1, D2 (Interim and Final) and Section 218 Reports via email to intelligence.insolvent@insolvency.gsi.gov.uk. Insolvency practitioners should not to send a duplicate paper version of anything already sent via email. If the enclosures to the report are bulky and the practitioners are unable to scan these into an electronic format to submit via email, paper copies should be sent, but the covering letter must provide details of the case which they relate to and state whether or not the conduct report has already been submitted by email. 

Any enquiries regarding this article should be directed toward 
Mark Danks, Insolvent Targeting Team, 3rd Floor, Cannon House, 
18 Priory Queensway, Birmingham, B4 6FD telephone: 0121 698 4236 
email:  mark.danks@insolvency.gsi.gov.uk 

General enquiries may be directed to email: intelligence.insolvent@insolvency.gsi.gov.uk  

37) Timeliness of D1 Reports and Rejection Letters

Timeliness

Insolvency practitioners are required to submit conduct reports to Insolvent Targeting Team (“ITT”) within six months of the date of the insolvency. ITT will consider requests via a D2 interim report for an extension of time of up to two months, so that the D1 or D2 final is received no later than eight months from the date of the first insolvency.

ITT issues a reminder letter at five months and will telephone practitioners after six months if a report has still not been received.

Insolvency practitioners will be aware that disqualification proceedings must be issued within two years from the first insolvency event and late cases create substantial difficulties for the Insolvency Service in that it reduces the amount of time available to target, investigate and in appropriate cases, negotiate disqualification undertakings with defendants and avoid the need to issue proceedings. 

ITT is happy to enter into early discussions with insolvency practitioners on a case by case basis, where the practitioner is considering submitting a late D1 whilst additional information is being gathered. It is possible that an agreement could be reached to accept an incomplete D1 if that contains sufficient information to target the case for investigation. The investigator will then liaise with the practitioner over the further information. 

Practitioners should contact either of the following members of ITT’s staff to discuss cases where they are considering submitting a late D1. 

Mike Ashford – michael.ashford@insolvency.gsi.gov.uk – Telephone 0121 698 4348

Neil Brydon – neil.brydon@insolvency.gsi.gov.uk – Telephone 0121 698 4451

Rejection Letters

When ITT rejects a D1 as being unsuitable for further investigation, a letter will be issued to the insolvency practitioner setting out the reasons for rejection. This letter will always contain details of a named person within ITT for the practitioner to contact in the event that he/she does not agree with the reasons for the rejection. Practitioners are encouraged to contact ITT if they do not agree with the reasons set out in the rejection letter. In a recent case such contact resulted in further information coming to light which resulted in the original decision being reversed and the case being targeted for investigation. 


Any enquiries regarding this article should be directed towards 
Mark Danks, Insolvent Targeting Team, 3rd Floor, Cannon House, 
18 Priory Queensway, Birmingham, B4 6FD telephone: 0121 698 4236 
email:  mark.danks@insolvency.gsi.gov.uk 

General enquiries may be directed to email intelligence.insolvent@insolvency.gsi.gov.uk  


38) Extension of CDDA to Industrial and Provident Societies
On 6 April 2014 several legislative changes came into force which affect Industrial and Provident Societies, including credit unions. These include:
Disqualification

The Company Directors Disqualification Act 1986 (CDDA) was extended, by a new s22E CDDA, to Industrial and Provident Societies, including credit unions. (Note 1)
‘Directors’ of an Industrial and Provident Society are, in essence, committee members of the society.
Conduct returns for Industrial and Provident Societies will be required where the winding up, voluntary arrangement or administration commenced on or after 6 April 2014, and should be submitted in the same way as conduct returns in other cases.


Voluntary arrangements and administration orders

Industrial and Provident Societies can now use the voluntary arrangement and administration procedures contained in Parts I and II of the Insolvency Act 1986. Before 6 April, Industrial and Provident Societies could only be dissolved or wound up by the court as unregistered companies under Part V of the Act. (Note 2)


Further information

Mutual societies, including Industrial and Provident Societies and credit unions, are regulated by the FCA. There is a summary of these and some other legislative changes on their website.
Reminder – other extensions of the CDDA

Practitioners are reminded that over the last five years the CDDA has also been applied to various other corporate bodies:

(From 1 October 2009)

· Building Societies (s22A CDDA)
· Incorporated Friendly Societies (s22B CDDA) 
· NHS foundation trusts (s22C CDDA)
· Open-ended investment companies (s22D CDDA)

(From 2 January 2013)

· Charitable incorporated organisations (s22F CDDA)

The CDDA has also been applied to various special insolvency procedures for financial institutions:

(From 21 February 2009)

· Bank insolvency (s21A CDDA) 
· Bank administration (s21B CDDA)

(From 29 March 2009)

· Building society insolvency (s21C CDDA)
· Building society special administration (s21C CDDA) 

(From 8 February 2011)

· Investment banks formed as partnerships or limited liability partnerships subject to the special administration procedures under the Investment Bank Special Administration Regulations 2011 

Note 1 - s22E CDDA was enacted by s3 of the Co-operative and Community Benefit Societies and Credit Unions Act 2010, and brought into force on 6 April 2014 by article 2 of the Co-operative and Community Benefit Societies and Credit Unions Act (Commencement No 2) Order 2014

Note 2 - applied by the Industrial and Provident Societies and Credit Unions (Arrangements, Reconstructions and Administration) Order 
Any enquiries regarding this article should be directed towards Nic Stoker, Senior Technical Advisor, Investigations and Enforcement Technical Team, The Insolvency Service, Floor 3, 4 Abbey Orchard Street , London  SW1P 2HT telephone: 01482 861892 email: enforcement.technical@insolvency.gsi.gov.uk 
70) The Insolvency Service Website

On 15 May 2014 our website content transitioned to GOV.UK, the central location for government information and services. Our new corporate page can be found at www.gov.uk/insolvency-service. Our old site has now been redirected and switched off.
The GOV.UK website has been designed with users in mind by the Government Digital Service (GDS), so you may notice that much of our content has been rewritten as well as other significant changes. 

The easiest way to navigate GOV.UK is to use the site search. Any content which cannot be found on gov.uk may be located on the web archive of our old site http://webarchive.nationalarchives.gov.uk/20140311023846/http://bis.gov.uk/insolvency. 
Content on the new website is driven by what evidence shows our specific user needs to be, or when publication is required via statute. Non-statutory guidance provided elsewhere by other organisations is no longer held on our site.

The site and its content will continue to develop over time and we welcome your feedback on what additional information you would like to see, or and any gaps left by the transition. Please contact us at web.admin@insolvency.gsi.gov.uk or use the feedback option at the bottom of each page.

Further information about the new site and transition

You will notice that the way GOV.UK delivers content is very different than before, for example we no longer have tabs for our business areas on our corporate page, and you can no longer browse around our content as you did before. 

The reason for this is that GOV.UK is designed as a central, consistent point of contact between the public and government, and research has shown that people mostly come to government sites with very specific user needs.

The principle aim of the site, therefore, is to fulfil those needs as quickly, simply and clearly as possible with information and guidance broken in to three main types:
· Mainstream 

· Corporate 

· Specialist

Mainstream

Mainstream content pages (written and owned by the Government Digital Service (GDS)) are devoted to meeting the everyday needs of the general public, for example to answer questions like “I want to apply for a passport” or more relevant to us “I want to find out about bankruptcy” or “Complain about a limited company”. 

In the case of this ‘everyday’ information, research has shown that users are not likely to know where to look for it, and would generally start with a search engine like Google, so in the case of GOV.UK the relevant content is not directly linked to a government department but broken down into broad headings like ‘money and tax’.

This is also why the search function on the GOV.UK homepage is ‘front and centre’.

Corporate
This is the ‘about us, who we are and what we do’ information and the basis of our corporate homepage. Here you will find:

· Our press and news stories 

· Limited information about what we do, including our objectives 

· Our documents, including publications, statistics and consultations 

· Our corporate management 

· Contacts and corporate information, including our complaints procedure, media enquiries, corporate reports and transparency data.

Specialist
This content, written by us to strict GDS guidelines, is aimed at our specialist audience, for example insolvency professionals, advisors and engaged members of the public who want more detail than what is provided via ‘mainstream’.
What has changed and where are things now

The work of the transition to GOV.UK revolved around GDS identifying what our key user needs were by meeting with departments and analysing visitor information (i.e. number of ‘hits’ on individual pages on our old website) and then developing content to meet those needs.

This has resulted in some content being archived to the National Archives, and the content that remained being rewritten, or reviewed and edited to meet the GDS Style Guide. This work is ongoing.

At the top of our corporate homepage you will see a group of links for our main services and information. These provide links to our key mainstream and specialist content. We will monitor these to ensure that they remain useful to our various user groups.
What next

We will regularly take stock of the site as it is now and look for development opportunities. We would encourage insolvency practitioners to feedback any issues or common trends coming through that could be served with additional or revised content. We will be arranging for standard letters, guidance publications and other materials to be updated to reflect our new details and any additional information now required consequential to its non-transition from our old site (web address, forms/publication locations etc.) however, all the relevant content on our old site will be redirected so the above will remain functional.

General enquiries regarding this article may be directed to: web.admin@insolvency.gsi.gov.uk  

50) IVA dividend payments to HMRC Voluntary Arrangements Service (VAS)

With the ever increasing number of individual voluntary arrangements (IVAs) VAS has seen a four-fold increase in the number of dividend payments over the past six months. Many of these are for very small amounts and are barely cost effective to bank. This problem is worsened when neither cheques nor correspondence bear the VAS reference (beginning 880/…). Tracing the correct references and then dealing with these small sums ties up staff resource that could be better used dealing with your other enquiries.

Could practitioners please therefore:
· Issue dividend cheques to HMRC on IVA cases once every six months other than when issuing a concluding dividend. Unless we have modified the proposals to the contrary we do not wish to receive monthly dividends; 
· Ensure staff are aware that all correspondence other than initial proposals coming to VAS must bear the correct reference which will be in the format as follows: 880/1234567 34 XXX. Furthermore, because we deal with all different tax types under that reference we do not need multiple copies of the same correspondence because this simply adds to your costs and ours.

Any enquiries regarding this article should be directed towards 
Kevin Hatt, HM Revenue and Customs, telephone: 03000 520 075 
email:  kevin.hatt@hmrc.gsi.gov.uk 
1) Enforcement Outcomes – June 2014

The message we have received from insolvency practitioners and meetings of the Disqualification Stakeholder Group, which comprises members of the profession, Recognised Professional Bodies and other regulators, is that practitioners would welcome access to current data with regard to our investigation and enforcement activities.

There is also an appetite, from both sides, for more active engagement and communication about our investigation and enforcement work.

Our Investigation and Enforcement Services Division is launching this new Chapter of Dear IP to provide up to date information and to acknowledge your contribution to the director disqualification regime, as well as to invite input and encourage dialogue. 

Please tell us what information you would like to see us provide in future issues as it is important to us that we provide you with the information and content that you want to see.

Our Vision

To promote confidence in the insolvency and corporate regimes by:

· professional investigations and fair enforcement
· targeting the right cases
· operating in the public interest

· providing value for money

Director Disqualification Update

2013-14 Headline Figures 

	Section under which action taken
	Directors Disqualified

	S6 CDDA
	1,208

	S2 CDDA following conviction of indictable offence
	62

	S8 CDDA following Companies Act investigation by the Insolvency Service
	3

	Total directors disqualified
	1,273


86% of Section 6 CDDA disqualifications were obtained by Undertaking during 2013-14.

The average period of disqualification was around six years.

10.1% of directors were disqualified for periods in excess of ten years.
40.6% of disqualified directors were disqualified for more than five years.

For every company director that The Service disqualifies, there is a net benefit to the market of around £100,000
2014-15 Headline figures to date

	Section under which action taken
	Directors Disqualified

	
	April 2014
	May 2014
	Total to Date

	S6 CDDA
	122
	126
	248

	S2 CDDA following conviction of indictable offence
	3
	7


	10

	S8 CDDA following Companies Act investigation by the Insolvency Service
	0
	0
	0

	Total directors disqualified
	125
	133
	258


The average period of disqualification during 2014-15 currently stands at 5.6 years.

8.9% of directors have been disqualified for in excess of ten years.

33.5% of disqualified directors were disqualified for more than five years.

Insolvency Practitioner Engagement update

Since April this year, The Insolvency Service has visited six insolvency practitioner firms, addressing more than 40 staff in order to provide guidance and engage in discussions regarding:

· what a “good D1 looks like”

· why cases aren’t always investigated

· why disqualification action isn’t always taken

· evidential and public interest matters

· the Red Tape Challenge and what that means in terms of upcoming changes to the D return process

· the importance of timeliness in submitting D Returns to ensure:

· quick and efficient targeting decisions

· mitigation of the risk of matters of unfit conduct becoming stale or evidence becoming harder to obtain

· early commencement of investigations to ensure completion within the statutory timeframe, thereby avoiding the need to issue proceedings protectively which can be an avoidable drain on financial resources 

· any other matters of concern raised by particular insolvency practitioners
The feedback from our outreach visits is invariably positive, with practitioners reporting that they find the insight in relation to our decision making extremely useful and that they welcome the chance to meet face to face to discuss issues that matter to them.

If you would like to invite us to visit your offices or attend any events, to discuss any targeting, investigation or any other enforcement matters, please contact Mark.Danks@insolvency.gsi.gov.uk 

Over the past couple of years, where cases have been rejected for further investigation following receipt of a D1, we listened to your feedback and have been improving our responses to your D1s by including fuller explanations as to how we reached our targeting decision.  

We are keen that, where you still disagree over the targeting decision or where you have uncovered further evidence, that you pick up the phone to discuss the case with us.  The contact details for discussing cases are always included on our correspondence and we do listen to what you have to say – reversing targeting decisions does happen!  In addition, we will also be looking to call practitioners to discuss cases more often and we hope that, by working together, we can make sure we target the right cases.  

Special Mentions

We value and reply upon the work that insolvency practitioners put into cases that we carry forward for investigation and disqualification and how the professionalism and diligence of you and your staff ensure that, together, we achieve positive outcomes. 

Below are examples of the invaluable contribution that practitioners and their staff have made to recent successful disqualification cases.

IP - Robert Wallace of R Wallace S.I.P. Limited, Hamilton

On 20 May 2014 a disqualification order was made against Thomas Cushley for a period of 8 years as a result of his unfit conduct as director of Chapelgate Healthcare LLP which had gone into CVL on 3 October 2011.  

The Insolvency Service’s solicitors in this case, Burness Paull LLP, singled out Mr Wallace for special praise, noting:

“I found the IP to be incredibly helpful and this was particularly in light of the fact that he had all but retired and this was one of the very few cases that he had left.  Despite that, he was still more than happy to meet with me and he spent a whole morning providing me with a statement, going through documents with me and producing copies of whatever I asked for.  He was also quite happy to appear in court as a witness and attended at court on 20 May in order to do so.

I appreciate that this was all part and parcel of the IP's "job" as liquidator of the company but he engaged with us without complaint and was keen to assist in whatever way he could.”

IPs – Colin Wilson of Baker Tilly, London and Timothy Dolder of Begbies Traynor (Central) LLP, London

Judgment was handed down in the case of The Secretary of State for Business Innovation and Skills v Daren Michael Williams and a disqualification order was made against Mr Williams for a period of four years.

In the Approved Judgment, Mr Registrar Baister made particular mention of the practitioner’s staff member, Charlotte Teresa Campbell, who appeared as a witness in this case.  The judgement notes that:

“Miss Campbell was an exemplary witness.  She had carefully read her written evidence and she answered questions thoughtfully and honestly.  She stuck to her guns where she was sure of her position but was ready to accept that there were matters about which she could not be sure”  

In future issues of Dear IP, we intend to provide more in-depth analysis of disqualification data highlighting any trends and emerging issues on a real time basis as well as continued updates on investigation and enforcement matters as they arise.  Do please let us know what else you would like to see and we will do our best to provide.  

Any enquiries regarding this article should be directed towards 
Sallie Rose, IES Business Development Team, 4 Abbey Orchard Street, London 
SW1P 2HT;  telephone: 020 7596 6130;  email:  Sallie.Rose@insolvency.gsi.gov.uk 

General enquiries may be directed to Business.DevelopmentTeam@insolvency.gsi.gov.uk 
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