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21) When a legal aid contract holder goes into administration 

This article provides guidance to insolvency practitioners on the procedures to follow when a legal aid contract holder goes into administration.

When a company which holds a legal aid contract with the Legal Aid Agency (LAA) goes into administration, there are additional, very specific factors to consider. Those factors apply to both solicitor firms and not-for-profit organisations. 

As the contractor of a service which involves taxpayers’ money and legally-aided clients, it is important that the LAA is kept informed about the administration process throughout and where possible is made aware before that process formally begins. 

To all intents and purposes, the agency needs to be treated as a third party to the matter to allow it to consider what steps it has to take to ensure that clients continue to get the help they need and to ensure that the public purse is being protected.

When to notify the LAA, and who to notify

Every firm which contracts with the LAA has a dedicated Contract Manager. Insolvency practitioners should ask the firm who their Contract Manager is. It is the Contract Manager who should be told as soon as the legal aid provider in question is considering insolvency proceedings. The Contract Manager should be informed even when insolvency proceedings are imminent but not yet in place. 

Equally, if circumstances arise that might entitle a creditor or court to make a winding-up order or appoint an administrator the LAA should also be notified immediately.

Upon appointment, the administrator should immediately inform the LAA of any material constitutional changes to the contract holder. The agency will need to know of any changes which may impact on the firm’s ability to deliver the work they are contracted to carry out, and if there is any consideration to close an office or stop providing a service.

Unlike the privately funded work of a firm, legally aided work does not belong to the administrator. It is crucial that practitioners are aware that the legal aid contract with the LAA cannot be given, sold, assigned or its benefits otherwise disposed of.  Nor can it be sub-contracted, novated or otherwise delegated without the LAA’s express permission. This may include, but is not limited to, the entire contract or parts of the contract, as well as work in progress on client files or duty slots.

Therefore, express authority from the LAA must be sought when the provider is discussing with the administrator the possibility of assigning the contract to another 

entity, for example through a merger or acquisition, prior to the firm entering administration. All contract liabilities pass with the contract to the new entity.       

Contract sanctions

The LAA also requires a full financial disclosure. This will inform its consideration of whether it is appropriate to apply one of the sanctions available under the legal aid contract, so as to protect both clients and/or public funds. 

Sanctions which the agency can apply include:

· prohibiting the firm from undertaking further work

· suspending payments or refusing to pay for work

· suspending or removing an individual

· suspending or terminating the legal aid contract

Transfer of client case files

Client consent must be sought before active legal aid files are transferred to other providers, either with or without the conducting solicitor.  Files can only be transferred to other firms or legal advice providers who hold the appropriate legal aid contracts. Though billing on cases usually occurs when the matter has been completed, in some circumstances it is possible to bill for the work completed on live files which are being transferred to a new legal advice provider.

Billing and payment for work
There are many different work streams and billing regimes under the Legal Aid Contract and the Contract Manager will be able to provide guidance and appropriate contacts at the agency who will be able to assist in making arrangements for the billing of outstanding work.  

The Contract Manager will be able to provide information on the financial position of the firm with the LAA. They can provide assistance with establishing the extent of any assets or liabilities as regards their Legal Aid Account.  

During case progression, payments on account of profit costs and disbursements are paid to the conducting solicitor/advice provider. These are reconciled by our case management system when the LAA comes to pay the final bill.

Completed matters may be billed by the administrator or an appointed representative, for example a costs draughtsperson. With exception of barristers, the LAA cannot directly pay third party agents appointed by the firm. 

It is likely that the LAA will conduct some audit activity to check the accuracy of billing. The LAA has the right to assess claims and set off any monies due to the agency against any payment due. Where there has been an overpayment or mis-payment, the LAA has the right to recover that money.

To navigate the process successfully, practitioners need to engage as early as possible with the firm’s named Contract Manager.  It is the Contract Manager who will guide you through our processes and restrictions.

General enquiries may be directed to email IPRegulation.Section@insolvency.gsi.gov.uk; Telephone 020 7291 6772 

22 ) Notice to Secretary of State of application for block transfer of  cases

This is a reminder to those involved in court applications for block transfer of insolvency cases of the requirement for applicants to give notice of the application to the Secretary of State at least five business days before the hearing of the application. 

Dear IP Article 19, Chapter 3 of Issue No. 53, provided further information on complying with this requirement, which is contained in  Rule 7.10c (6) of the Insolvency Rules 1986. It also clarified that such notice, in the form of a copy of the application and any supporting documentation, should be sent to Insolvency Practitioner Regulation and marked for my attention, the contact details of which are below. They should not be sent to TSols or directly to the Secretary of State at the Department for Business, Innovation & Skills as this may cause delay. 

Any enquiries regarding this article should be directed towards 
Steve Lamb of IP Regulation Section, telephone:  020 7637 6698, 
email: steve.lamb@insolvency.gsi.gov.uk
General enquiries may be directed to email IPRegulation.Section@insolvency.gsi.gov.uk; Telephone 020 7291 6772 

66)
Electronic communications with Insolvency Practitioners

One of the key facets of the modernisation reforms to the Insolvency Rules which came into force in April 2010 was to facilitate the delivery of documents electronically. This has obvious cost benefits and will also ensure speedier communications. With this in mind, The Service has been considering the appropriate way this could be developed in respect of communications with insolvency practitioners.

The initial focus of The Service has been on identifying high volume correspondence sent to practitioners which would more readily be suitable for sending by electronic means. There are, for instances, various letters sent out by our Investigation and Enforcement Services to practitioners on a regular basis. These include reminder letters that are issued prior to the six-monthly expiry period for the submission of conduct returns on directors.  A further example is where letters are sent following the receipt of D1 conduct returns to inform practitioners that the cases concerned are not being targeted.

Work is currently ongoing to ensure appropriate systems are in place to facilitate this communication. The Service does not therefore have a date when this is likely to be introduced and updates will be provided in future editions of Dear IP. It should be emphasised that the general principle set out in Rules 12A.7 and 12A.10 will apply whereby electronic communications will only be sent where the recipient has consented and has provided an electronic address.

It would assist if those practitioners interested in receiving communications in this format could supply their names together with the email address they would like to use to: Dear.IP@insolvency.gsi.gov.uk. 

Any enquiries regarding this article should be directed towards
Steve Lamb of IP Regulation Section, telephone:  020 7637 6698, 
email:  steve.lamb@insolvency.gsi.gov.uk
General enquiries may be directed to email IPRegulation.Section@insolvency.gsi.gov.uk; Telephone 020 7291 6772 

67)
The Deregulation Bill

The draft Deregulation Bill contains a number of measures of interest to insolvency practitioners and has recently been subject to pre-legislative scrutiny.  The report of the Parliamentary Joint Committee has just been published and can be found at: http://www.publications.parliament.uk/pa/jt201314/jtselect/jtdraftdereg/101/10102.htm 
The Bill contains measures aimed at withdrawing the Secretary of State from the role of directly authorising insolvency practitioners, and introducing the concept of specialised authorisation for those practitioners wishing to focus purely on either personal or corporate insolvency. The aim of the latter measure is to reduce unnecessary regulation and cost which can be barriers to entering the profession. For example, those wishing to specialise and practice only in personal insolvency would no longer have to pass papers on corporate insolvency before getting their qualification.  Once qualified, they would of course only be able to practice in their chosen specialism.
Further updates will be provided on the progress of the Bill, but in the meantime if you would like to comment on any of the measures please contact: Mike.Chapman@insolvency.gsi.gov.uk. 
General enquiries regarding this article may be directed to email: Policy.Unit@insolvency.gsi.gov.uk; Telephone: 020 7291 6772 

48)  Update to the IVA Protocol for use on or after 2 January 2014

The IVA Standing Committee has taken the decision to update the Protocol and some associated documents. The revised Protocol is available here. 

The changes to the Protocol and the new equity clause are to ensure that the term ‘remortgage’ includes secured loan. A summary of changes to standard conditions are set out below:
General consistency changes have been made throughout to make “you” rather than “individual” or “debtor”

Section 1 

· New paragraph “e” to give a definition to property

· Other existing paragraphs renumbered

· New paragraph “l” to give a definition to supervisor
Section 2

· Updated wording for clarity
Section 10

· Paragraph 10(3) updated to confirm that once uncashed dividends are paid to the debtor the creditor has no claim to these funds.
Section 14 

· Heading changed to assets and after acquired assets

· New paragraph 14(1) to include an all assets clause

· Other existing paragraphs renumbered 
Section 17

· Paragraph 17(3) updated to make it clearer that creditors should be entitled to catch up dividends

· Paragraph 17(6) updated to refer to section 323 of the Insolvency Act and clearer wording

· Footnote deleted as this referred to an earlier version of the protocol
Section 26 & 27

· HMRC set off reworded at request of HMRC

· Changed wording from non-trading to not self employed

Any enquiries regarding this article should be directed towards 
Sam Roberts, telephone: 020 7291 6822 email:  sam.roberts@insolvency.gsi.gov.uk 
49)  Individual Voluntary Arrangements – Rule 5.34 

Estate Accounts and Insolvency Practitioner Services (EAIPS) has the Secretary of State’s delegated responsibility as Registrar of Individual Voluntary Arrangements (IVAs).

Insolvency practitioners are aware that Part VIII of the Insolvency Act 1986 places an obligation on supervisors of IVAs to file a notice within 28 days of the completion or termination of the arrangement (Rule 5.34 of the Insolvency Rules 1986) as follows:
5.34(1) (Supervisor to send notice) Not more than 28 days after the completion or termination of the voluntary arrangement, the supervisor shall send to all creditors of the debtor who are bound by the arrangement, and to the debtor, a notice that the arrangement has been fully implemented, or (or as the case may be) terminated.
5.34(2) (Supervisor to send report) With the notice there shall be sent to each of those persons a copy of a report by the supervisor summarising all receipts and payments made by him in pursuance of the arrangement, and explaining any difference in the actual implementation of it as compared with the proposal as approved by the creditors’ meeting or (in the case of the termination of the arrangement) explaining the reasons why the arrangement has not been implemented in accordance with the proposal as approved by the creditors’ meeting. 
5.34(3A) (Copy of notice and report) Within the period in paragraph (1) a copy of the notice under paragraph (1), together with a copy of the report under paragraph (2) must be –
Sent by the supervisor to the Secretary of State
We would be grateful if practitioners would send their completion and termination documents by post directly to EAIPS at, The Insolvency Service, Cannon House, Level 3, 18 Priory Queensway, Birmingham, B9 6FD. 

Any enquiries regarding the above should be directed towards Debbie Simpson, Estate Accounts & Insolvency Practitioner Services, Level 3, Cannon House,
18 Priory Queensway, Birmingham, B4 6FD; telephone: 0121 698 4110 
email: EAIPS.closureandannulments@insolvency.gsi.gov.uk 
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