Dear IP

July 2013– Issue No 58



	In this issue:
	

	Information/Notes page(s):  

	

	Chapter 6
	Companies House

	Article 23

	Form 2.34B – Notice of Move from Administration to Creditors’ Voluntary Liquidation (CVL)  


	Chapter 8
	Crown Departments

	Article 25
	DX and HMRC


	Chapter 10
	Disqualification 

	Article 33

	Director misconduct relating to miscellaneous statutory duties

	Chapter 13
	General

	Article 64
Article 65

	Insolvency Red Tape Challenge
Insolvency measures announced in the Deregulation Bill




23) Form 2.34B – Notice of Move from Administration to Creditors’ Voluntary Liquidation (CVL)  

This article serves as an update to Chapter 6 Article 5 of Dear IP and should be read in conjunction with the revised policy statement sent to insolvency practitioners on 
21 June 2013.
Companies House are aware that there is some confusion over the above form amongst insolvency practitioners (see Paragraph 83 of Schedule B1 of the Insolvency Act 1986 and Rule 2.117A Insolvency Rules 1986).

Insolvency practitioners are filing Forms 2.30B – Notice of Automatic End of Administration, Form 2.32B – Notice of End of Administration or Form 2.33B – Notice of Court Order Ending Administration, together with the Form 2.34B.  There is no need for insolvency practitioners to file Notice of End of Administration documents with this form.  This form has been designed to close the Administration and start the CVL, both on the date that the Form 2.34B is registered at Companies House (ie the one form provides both functions).

Insolvency practitioners should note that this practice could have significant consequences for them if a Form 2.30B is filed with the Form 2.34B and they become separated in the Post Room, during the post-sort stage.  It is possible that the Form 2.30B can be registered first, the Administration closed and the Form 2.34B cannot then be registered.  This means that the insolvency practitioner would then have to get an order from the court to allow the incorrectly filed document to be removed and the correct Form 2.34B filed.  This can be time‑consuming and costly for the insolvency practitioner.

Also, there is no need for practitioners to file a Form 4.20 or Extraordinary Resolution with a Form 2.34B, as registration of Form 2.34B coverts the company to CVL, as if a resolution for winding up had been passed.  Practitioners should note however, that Form 600 must be filed, according to section 109 of the Insolvency Act 1986, following the registration of Form 2.34B.

Any enquiries regarding this article should be directed towards 
Alun Howells Companies House Crown Way Cardiff CF14 3UZ
telephone: 029 2038 0184   email: ahowells@companieshouse.gov.uk  
25)  DX and HMRC

HMRC would like to alert insolvency practitioners who are users of the DX Service that HMRC: Enforcement & Insolvency DX 90957 WORTHING 3 are no longer subscribing to the service.  Any communication sent via this DX address will no longer be delivered. 

In future insolvency practitioners should use the full postal address which is: 

HM Revenue & Customs

EISW

Durrington Bridge House

Barrington Road

Worthing

BN12 4SE 

Please ensure HMRC references are clearly entered on any communication sent.

Any enquiries regarding this article should be directed to: eisw.teamgiu@hmrc.gsi.gov.uk
33) Director misconduct relating to miscellaneous statutory duties

Recent liaison between The Insolvency Service’s Intelligence team and other regulators prompted a review of submissions by office-holders to The Insolvency Service where company directors had not adhered to regulations relevant to those individual regulators. Analysis of data provided by other regulators showed in many cases, failure to comply with regulatory obligations was not recorded in submissions.
It is therefore appropriate to remind practitioners that a failure to comply with regulatory obligations may give rise to disqualification action and as such, should be considered when submitting their conduct report. 

It will often be in the public interest to disqualify directors for failing to comply with their regulatory obligations; obligations which vary greatly depending on the nature of the company’s business. Such obligations may be imposed largely through legislation, such as immigration law, health & safety law, environmental law and financial services law, but they may also stem from rules created by private bodies, for example the Football Association.

Circumstances where disqualification will be considered include:

· Where a breach in any regulations causes, or would have caused but for the insolvency of the company, a significant financial or criminal penalty; 
· Where a breach caused, or otherwise contributed to the failure of the company; 
· There has been no detriment to the company but the breach is in itself so serious disqualification is in the public interest; 
· Where the failure to comply with regulations has potentially put the public or employees at risk of serious financial or physical harm;

· The breach has given the company an unfair competitive advantage; and 
· Proceedings are important to uphold the regulatory regime. 

The fact that enforcement action has already been brought by the relevant regulator should not be viewed as a reason not to consider disqualification proceedings. The same principle applies if the regulator has declined to bring enforcement action or enforcement action has failed. The objectives and evidential requirements of other regulators and regulatory regimes will differ from the disqualification regime. It should be considered that in many cases no further action by the regulator may be possible and/ or in the public interest once a company has ceased to trade. In such cases disqualification may be appropriate. 
Recent cases where disqualification undertakings/orders have been obtained include:

The Red Fox Indian Cuisine Ltd

The director received an eight year disqualification order for employing illegal workers. The company had been fined by the UKBA for employing five workers, all of whom were not entitled to undertake paid employment in the UK at the time their employment with the company was discovered. In employing these workers the director had failed to act in accordance with the Immigration, Asylum and Nationality Act 2006. Had he complied with his duties as an employer, including making proper documentary checks that the employees were entitled to work in the UK, the company would have had a statutory excuse to the offence of employing illegal workers, thus avoiding a fine. 

HKM Solutions Ltd

The director gave an undertaking for seven and a half years in respect of allegations which included a failure to ensure the company complied with its obligations under the Gangmasters (Licensing Authority) Regulations 2005. His failure meant that the company was found to have operated in a way that caused the Gangmasters Licensing Authority (‘GLA’) to revoke the director’s licence.

The director’s regulatory failings in this case were widespread and included failures to: notify the GLA of a change of business address and business sector; maintain workers’ annual leave records; provide worker training; assess risks to workers’ safety and put in place adequate first aid provision; provide drinking water to agricultural workers; verify workers’ entitlement to work in the UK; and to ensure proper vehicle licences were obtained. 

Goldtrail Travel Ltd

This case resulted in a 15 year order, primarily in respect of breaches of fiduciary duties, but included a secondary allegation of failing to comply with Civil Aviation Authority and the Air Travel Trust rules.

Any enquiries regarding this article should be directed towards 
Robert Mak, The Insolvency Service, Intelligence: Surveillance, Investigations and Enforcement Services, 3rd Floor, 4 Abbey Orchard Street, London, SW1P 2HT  telephone:  020 7291 6708   email: robert.mak@insolvency.gsi.gov.uk 

General enquiries may be directed by email to: intelligence.insolvent@insolvency.gsi.gov.uk  

64) Insolvency Red Tape Challenge

Information about the launch of the insolvency Red Tape Challenge (RTC) was provided in the July 2012 edition of Dear IP.  The programme is led by the Cabinet Office and BIS, and aims to root out unnecessary, overcomplicated regulation.

Philip King of the Institute of Credit Managers was the sector champion for this work and led a number of meetings with interested parties to identify possible measures.  As a result, a package of deregulatory proposals was developed on which Ministers will shortly be inviting comments.  These include:

· Increasing the flexibility as to how creditors engage in the decision making process, and removing the requirement for insolvency practitioners to hold meetings with creditors where they are not necessary.
· Enabling insolvency practitioners to make greater use of electronic communications, for example making it easier to place notices on websites instead of sending individual letters to creditors. 
· Allowing creditors to opt out of receiving further communications where they no longer have an interest in the insolvency.
· Streamlining the process by which insolvency practitioners report misconduct by directors of insolvent companies to the Secretary of State, enabling investigations to be commenced earlier.
· Removing the requirement on insolvency practitioners to record time spent on cases, where their fees have not been fixed on a time cost basis, and to maintain a separate record of certain case events.
· Removing the requirement for trustees in bankruptcy and liquidators in court winding-ups to apply to creditor committees before undertaking certain functions, to achieve consistency with powers in administrations.
More information about the proposals can be found on The Insolvency Service’s website at:  http://insolvency.presscentre.com/Press-Releases/New-measures-to-streamline-insolvency-regulation-announced-68efa.aspx. Most of the proposals will require amendments to both primary and secondary legislation and a consultation on them will be published soon.

Any enquiries regarding this article should be directed
towards Mike Chapman, The Insolvency Service, Policy Unit, 4th Floor, 
4 Abbey Orchard Street, London, SW1P 2HT; telephone: 020 7291 6765
email;  Mike.Chapman@insolvency.gsi.gov.uk
General enquiries may be directed to Policy.Unit@insolvency.gsi.gov.uk,
Telephone 020 7637 1110.
65)  Insolvency measures announced in the Deregulation Bill  

The Deregulation Bill, published by the Cabinet Office on 1 July, includes a number of new insolvency measures.  These include proposals to:
a. Enable the Secretary of State to cease the direct authorisation of insolvency practitioners, which will result in about 60 practitioners transferring from the Government to independent regulators;
b. Allow insolvency practitioners to qualify in personal or corporate insolvency, or both as is the case now;

c. Simplify the procedure whereby the Secretary of State or official receiver obtains information on director misconduct ; enabling information to be obtained direct from any person without requiring authority from the insolvency office-holder;
d. Enable a company or director to appoint an administrator, despite the presentation of a winding up petition, if the petition was presented during an interim moratorium;
e. Remove a requirement to give notice of intention to appoint an administrator to persons who are not themselves entitled to appoint an administrative receiver or administrator in certain circumstances;
f. Facilitate the release of the administrator where the unsecured creditors have no interest in the administration, other than by virtue of the “prescribed part”; 
g. Change the after-acquired property provisions so that it is easier for bankrupts to operate bank accounts (important for social inclusion).
h. Amend procedures around the appointment of interim receivers, increasing creditor choice.
The draft Bill is published at: https://www.gov.uk/government/publications/draft-deregulation-bill 

Any enquiries regarding this article should be directed towards 
Clare Quirk, The Insolvency Service, Policy Directorate, 4th Floor, 
4 Abbey Orchard Street, London, SW1P 2HT  telephone: 0151 625 2513  
email:  Clare.quirk@insolvency.gsi.gov.uk 

General enquiries may be directed by email to:  Policy.Unit@insolvency.gsi.gov.uk  
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