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19) SIP 16 Statements

We are grateful to continue to receive timely copies of insolvency practitioner’s SIP 16 statements in pre-packaged administrations. Practitioners can send their disclosures via email to IPRegulation.Section@insolvency.gsi.gov.uk instead of sending in postal copies if they have the facility to do so.

For practitioners who wish to continue to post their statements to us we would like to remind them of our new address: 4th Floor, 4 Abbey Orchard Street, London SW1P 2HT.
Any enquiries regarding this article should be directed towards 
Joseph Sullivan, 4th Floor, 4 Abbey Orchard Street, London, SW1P 2HT 
telephone: 0207 637 6495  email: joseph.sullivan@insolvency.gsi.gov.uk  

22) Notice of appointment, or cessation, of receiver or manager (for England, Wales and Northern Ireland companies only)

On 6 April 2013, Part 25 of the Companies Act 2006 (Company Charges) will be amended with the aim of providing a single scheme for registration, satisfaction or alteration of company charges irrespective of the place of incorporation within the UK of the company.  For more information, insolvency practitioner are invited to visit the following link on the Companies House website:

http://www.companieshouse.gov.uk/pressDesk/news/part25CompaniesAct.shtml
As part of the changes, Companies House will be making some minor amendments to the content required by the appointment and cessation of a receiver or manager forms and to their design. The current forms LQ01 and LQ02 will be replaced by forms RM01 and RM02, which will give notice to the registrar of companies of the appointment, or cessation, of a receiver or manager under section 859K of the draft regulations – The Companies Act 2006 (Amendment of Part 25) Regulations 2013 – which are subject to Parliamentary approval.

The RM01 and RM02 will require similar information to that required by the LQ01 and LQ02.  However, there will also be a requirement to provide different information according to whether the charge was created before or after 6 April 2013. 

If the charge was created before 6 April 2013, the person appointing the receiver or manager will need to provide the date of the creation of the charge, the description of the instrument (if any) creating or evidencing the charge, and the short particulars of the property or undertaking charged.

If the charge was created on or after 6 April 2013, the person appointing the receiver or manager will need to provide the unique reference code (charge code) allocated to the charge and a short description of the property over which the receiver or manager was appointed. 

With this information, Companies House and searchers will then be able to identify the correct charge over which the receiver or manager is appointed.

The RM01 or RM02 will be available from the Companies House website on 6 April 2013.  They should only be used on or after 6 April 2013. The LQ01 and LQ02 should be used before 6 April 2013.  If practitioners would like to see a copy of the draft RM01 and RM02, they should contact Companies House.

These changes only apply in England, Wales and Northern Ireland. Notice of the appointment, or cessation, of a receiver in Scotland remains unchanged.

Any enquiries regarding this article should be directed towards 
Alun Howells, Companies House, Crown Way, Cardiff CF14 3UZ 
telephone: 029 2038 0184  email: ahowells@companieshouse.gov.uk  


32) Insolvency Practitioner evidence in Disqualification proceedings

A recent disqualification trial has highlighted the importance of insolvency practitioners taking, and retaining, accurate notes of meetings with/advice provided to directors prior to formal appointment. 

In brief, the case in point involved a pre-appointment sale of the company’s assets to an associated company controlled by the director. The sale proceeds were paid into the company’s overdrawn business bank account, a transaction which had the effect of expunging the overdraft thereon and releasing the director from his obligations under a personal guarantee. 

An allegation was raised to the effect that the director had breached his fiduciary duty to the company in utilising the payment made for the assets to reduce the overdraft and release himself from the guarantee provided to the bank. 

The matter progressed to trial and both the insolvency practitioner, and the case manager, adduced evidence and were cross examined by defence Counsel. During the presentation of evidence for the defence it was highlighted that this was the defendant’s first failure, he would have been reliant upon professional advice due to that inexperience and the bank account into which the funds were paid was the company’s only account. As a result a great emphasis was placed upon meetings held with the insolvency practitioner and her staff, and in particular whether or not the director was specifically advised not to pay the sale proceeds into the company’s overdrawn loan account.

The insolvency practitioner maintained that she “would have” provided that specific advice, but was unable to evidence that she “did” due to the lack of a contemporaneous note of the meeting. Criticism was made of inadequacies within diary entries maintained by the insolvency practitioner’s office and the fact that the case manager’s recollection of the matters discussed was inconsistent with that of the insolvency practitioner. The evidence adduced by the insolvency practitioner on behalf of the Secretary of State was also tainted by a failure to inform the investigator of a further transaction which came to her attention subsequent to the submission of her conduct report, her failure to make enquiries of the director in that regard and the defensive and evasive manner in which responses were provided to questions during cross-examination. 

In dismissing the Claimant’s allegation in respect of the payment into the overdrawn bank account, the judge commented that “I do not consider that I can rely on her [the insolvency practitioner’s] “knowledge and experience” as proof of a certain standard for all her actions and thus proof of what she would have said when there are patently inadequacies in her investigation.” 
The case highlights the need to be able to evidence, by way of contemporaneous notes of meetings, advice provided to directors if a defence that he/she was told a particular course of action was acceptable is to be defeated and a finding of unfitness established. Although this is a single case which progressed to a full trial, there have been other cases in respect of which the investigation, and/or proposed proceedings, were dropped as a consequence of a contradiction between what the director states he was advised, and what the insolvency practitioner reports occurred. It is apparent that the Court will take into account the relative experience of the director and his consequent reliance upon the professionalism of the insolvency practitioner in weighing the evidence before it, whilst the Defence will seek to exploit any weakness in the credibility of the witnesses providing evidence on behalf of the Secretary of State. 

Whilst the case discussed above is very specific in its nature, it is more common to encounter a dispute between the director and the insolvency practitioner in the context of the delivery up of accounting records. Many investigations are abandoned due to an inability to evidence the audit trail in respect of the receipt and custody of records. It is not uncommon, when confronted with an allegation that there has been a failure to deliver up accounting records, for the director(s) concerned to maintain that records were provided - at the meeting of creditors for example, or by delivery to the front desk of the practitioner’s office - whilst there is no record of such a receipt within the case papers. 

Where there is a clear gap in the evidence relating to the receipt and custody of records it is extremely difficult for the Secretary of State to adequately disprove the director’s contention that other records were made available and have since “disappeared”. Such difficulties can be significantly mitigated by insolvency practitioners having a robust procedure in place when it comes to the receipt and custody of a company’s records and in particular by maintaining a full record of requests for books and papers, as well as a schedule of the records that are received, the date(s) that they are recovered, the circumstances of the receipt and details of the individual from whom they are obtained.  

Any enquiries regarding this article should be directed towards 
Robert Clarke, Head of Company Investigations, 3rd Floor, Cannon House, 
18 Priory Queensway, Birmingham B4 6FD telephone: 0121 698 4164 
email: Robert.Clarke@insolvency.gsi.gov.uk 

52) Change to the Statutory Limit

Insolvency practitioners are advised that with effect from 1 February 2013, the Employment Rights (increase of limits) Order 2012 raised the statutory limit on a weeks pay for the purpose of calculating a redundancy payment from  £430 to £450. 

Any enquiries regarding this article should be directed towards 
Sarah Saunders at Redundancy Payments Service Policy 
PO Box 15424, Birmingham, B16 6JJ. Tel: 01452 338 039. 
Email: Sarah.Saunders @insolvency.gsi.gov.uk
General enquiries can be directed to: redundancy.payments@insolvency.gsi.gov.uk
62) Insolvency termination clauses

The Government has tabled amendments to the Enterprise and Regulatory Reform Bill currently before Parliament to address concerns expressed around suppliers exercising termination clauses on insolvency or demanding 'ransom' payments as a condition of further supply.
The amendments to the Bill include a power which, when exercised, would allow IT supplies to be added to the list of supplies which are currently protected under sections 233 and 372 of the Insolvency Act 1986, as well as those supplies of gas, electricity, water and communications services that are not presently. That would mean that providers of such supplies would be unable to make supply after the onset of insolvency conditional on the payment of outstanding charges in respect of the supply given to the business before the insolvency. Such providers may make the supply conditional upon a personal guarantee being given by the office-holder for payment of any charges for that supply.

Further powers being taken in the Bill allow provisions to be made that mean certain terms in contracts for essential IT and utility supplies cease to have effect. These contractual terms are those that allow a supplier to terminate or change the terms of the supply as a result of a company entering administration or a voluntary arrangement taking effect, or where a voluntary arrangement in respect of an individual who is or has been carrying on a business is approved. This power will also require certain safeguards to be provided to ensure that suppliers who are obliged to continue supplying the insolvent business are adequately protected. 

The Government will consult with interested parties later this year before exercising these new powers. The detailed amendments that have been tabled, numbered 84B to 84E, can be accessed via the link below:
http://www.publications.parliament.uk/pa/bills/lbill/2012-2013/0083/amend/ml083-ii.htm
Any enquiries regarding this article should be directed towards
Tom Phillips, 4th Floor, Abbey Orchard Street, London SW1P 2HT. 
Telephone: 020 7637 6421 email: tom.phillips@insolvency.gsi.gov.uk 

63) The Insolvency Service is now on twitter

The Service’s Press Office has set up a twitter account and we are eager to engage with insolvency practitioners through the social media channel. 

Twitter has more than half a billion users worldwide. Organisations from all sides of the insolvency industry use the site, such as R3, Moonbeever, the Financial Ombudsman and many more.

We tweet as @insolvencygovuk and are encouraging those on twitter to follow us for updates and tweet us about industry issues.
We know that many of our stakeholders are users of social media and we hope the channel will provide fresh and useful information about The Service as well as helping us engage with insolvency practitioners in a new way.

The Service will tweet policy announcements, statistics and research as well as big wins in enforcement activity. These tweets will generally include a link to more detailed information on our website. 

We will also tweet alerts when public consultations are launched or are just about to close. 
We do not intend to respond to every tweet relating to our activity but we plan to engage with as many as possible. Even if we do not reply directly, we will still ensure that any feedback we get from you reaches the appropriate people within the Agency. 

So, please join the conversation.

Any enquiries regarding this article should be directed toward Media Relations Manager Kathryn Montague:  kathryn.montague@insolvency.gsi.gov.uk
To read The Insolvency Service’s twitter policy please go to: http://www.bis.gov.uk/insolvency/contact-us/FOI-Intro/TwitterPolicy
11) Dual reporting of criminality to The Insolvency Service and SOCA

Issue 56 of Dear IP contained an article on the duty of insolvency practitioners to report potential criminal offences to The Insolvency Service under Sections 7A, 262B and 218(3) & (4) of the Insolvency Act 1986. It is appreciated that practitioners may be subject to other statutory reporting obligations, one of which is to report suspicions of money laundering or terrorist financing to the Serious Organised Crime Agency (“SOCA”). 

It is also appreciated that insolvency practitioners may be concerned about the offence of “tipping off” in relation to cases where they consider that they may be required to submit dual reports to both SOCA and The Insolvency Service and whilst it is for the individual practitioner to consider his/her obligations depending on the specifics of the case, Section 333D (1)(b)(i) of the Proceeds of Crime Act 2002 provides that there is no tipping off offence if the disclosure is for the purpose of the detection, investigation or prosecution of a criminal offence.

Any enquiries regarding this article should be directed towards 
Mark Danks 5th Floor, The Balance, Pinfold Street, Sheffield, S1 2GU 
telephone: 0114 221 2744  email: mark.danks@insolvency.gsi.gov.uk 

General enquiries may be directed to email: intelligence.insolvent@insolvency.gsi.gov.uk
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