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64) Antecedent Recoveries and the Secretary of State Fee
Estate Accounts and Insolvency Practitioner Services (EAIPS) have received a number of requests from insolvency practitioners that antecedent recovery funds remitted into the Insolvency Services Account (ISA) be exempt from the Secretary of State (SoS) fee. Insolvency practitioners are advised that as these recoveries will either form part of a bankruptcy estate or assets of a company, they are thus capable of generating a fund from which the fee may be payable.

Should insolvency practitioners be of the view that such funds do not attract the SoS fee, their attention is drawn to the provisions of Chapter 5 Article 62 of Dear IP. Evidence to support the insolvency practitioner’s view will be required, ideally to be submitted with the request for exemption.

Any enquiries regarding this article should be directed towards 
Lynda Copson, Estate Accounts and Insolvency Practitioners Services, 
3rd Floor, Canon House, 18 Priory Queensway, Birmingham, B4 6FP 
telephone: 0121 698 4230 email: Lynda.Copson@insolvency.gsi.gov.uk  
General enquiries, and requests for exemption of the SoS fee should be 
directed to: EAIPS.EA.Enquiries@insolvency.gsi.gov.uk  Telephone:  0121 698 4268

21)  Form 2.36B and other insolvency filings

Where an application to the court has been made by “another interested person” to extend the dissolution period, in accordance with Paragraph 84(7) of Schedule B1 of the Insolvency Act 1986, that interested person is required to give a copy of the order to the administrator. 

Rule 2.118(3) states:

“Where a court makes an order under paragraph 84(7) it shall, where the applicant is not the administrator, give a copy of the order to the administrator.”

The administrator is then responsible for sending the notice (Form 2.36B) to the registrar of companies.

Paragraph 84(8) of Schedule B1 of the Insolvency Act 1986 states:

“Where an order is made under sub-paragraph (7) in respect of a company the administrator shall as soon as is reasonably practicable notify the registrar of companies”.

However, Companies House have had a number of cases recently where it appears the administrator is not willing to give notice and send a copy of the order to the registrar. Administrators claim that as they are no longer in office, then they are not required to send the notice and order to the registrar of companies. However, the Insolvency Act and Rules place certain requirements on insolvency practitioners even if they are no longer in office. Such a requirement exists for administrators as per Paragraph 84(8). Paragraph 111(1) interprets an administrator as follows:

“ “administrator” has the meaning given by paragraph 1 and, where the context requires, includes a reference to a former administrator”

If an interested person gives a copy of the order to the administrator but the administrator is not willing to deliver the notice and order to the registrar of companies, then they will be able to lodge their complaint with the insolvency practitioner’s authorising body. 

Companies House would therefore urge administrators to review their responsibilities as it is in the public interest that such an order extending the dissolution period is placed on the company’s public record as soon as possible.

Any enquiries regarding this article should be directed towards 
Alun Howells, Companies House, Crown Way, Cardiff CF14 3UZ 
telephone: 029 2038 0184   email: ahowells@companieshouse.gov.uk 
General enquiries may be directed to email:  policy.unit@insolvency.gsi.gov.uk  
30) Introducing the Insolvency Service Disqualification Stakeholder Group and explaining the D1 vetting, targeting and investigation processes behind the statistics.
The Disqualification Stakeholder Group

On 3 October The Insolvency Service held the first meeting of its Disqualification Stakeholder Group (DQSG).
The DQSG was introduced as a forum for The Service, Recognised Professional Bodies and insolvency practitioners’ representatives to discuss issues around reporting under section 7 of the CDDA. It provides an opportunity for stakeholders to understand and influence The Service’s enforcement strategy in relation to disqualification. It also provides an active channel of communication with the aim of promoting improved reporting processes. 
At the first meeting Tony Wilkin, The Service’s Director of Intelligence and Enforcement provided an insight into what lies behind the disqualification statistics.

When dealing with D1s, The Services understands both that practitioners might not have been able to undertake a thorough investigation at the six month submission point, so may be dealing with indicative opinion, but also that they have a statutory duty to report that opinion. The Secretary of State, however, has to exercise his discretion as to whether to launch disqualification proceedings against individual directors. He also has to consider the possibility of success of bringing litigation, in terms of the seriousness of the allegations and the available evidence, and exercise a duty of fairness as a ‘clean hands litigator’.

This duty goes further than the average person litigating. As the Secretary of State of a large department is litigating against an individual, it is necessary to consider the facts on the part of the defendant as well as the strength of the case against them.

In the media, there are often simple comparisons made between the number of D1s submitted and the number of disqualifications obtained. These comparisons ignore some important issues;
· The fact that the total number of disqualifications does not relate directly to D1s as The Service also achieves disqualifications from Official Receiver compulsory liquidations, following s447 investigations of live companies and following criminal convictions on indictment.
· The time lag involved – with a limitation period of two years from the insolvency date and six months for the insolvency practitioner to report, not all disqualifications are obtained within the same period as the D1 is submitted; and
· The Service looks at every D1 submitted – to what is considered an appropriate level – which brings into question the definition of ‘investigation’.

The investigation process

· The D1 is received by The Service’s Intelligence Operations Teams’ ‘complaints reception’ who deal with registration and basic checks. Any immediate issues are picked up e.g. death of director, ill health etc. Each case is then subject to a profiling process to collect available information on the company and the directors and will be made available for formal vetting.
· Vetting is undertaken in Intelligence: Targeting, where each D1 is considered together with accompanying information. Usually enquiries are made of practitioners at this stage. During the vetting process Intelligence: Targeting considers;
· whether allegations can be made out;

· their seriousness;

· the availability of evidence and witnesses (where necessary);

· the whereabouts of defendants; and 

· the public interest in bringing proceedings

before making a relatively subjective judgement on whether the case warrants more detailed investigation.

Reasons for cases not being targeted for disqualification action are covered in article 31 of this edition headed: ‘Analysis of reasons why some insolvency practitioners’ D1 conduct reports are not targeted for further investigation’.
During recent Outreach visits to insolvency practitioner firms, practitioners reported that they tend towards a D1 submission even where they know that the case will not be progressed. Practitioners stated that this was often because they thought that The Service may have additional intelligence which might be improved with D1 information or that their Recognised Professional Body would expect it.

The Service’s message is that it is not wrong for practitioners to submit D1s as they are, but it is important, however, to understand that cases may fall out of the investigative process for good reason.

The next stage of the process is where:
· Cases targeted for investigation are subject to a weighted scoring process using a prioritisation model which identifies the relative seriousness in allocating a public interest score;
· Cases are added to an allocation pool from where they are drawn down by investigators in order of seriousness. This means that, given the two year limitation period, some less serious cases may fall out of the ‘pool’ due to a lack of time if investigation resource has been taken up with more serious cases; 
· Cases allocated for investigation are subject to detailed enquiries to build the case in terms of allegations and evidence, engaging with the directors and ultimately drafting the affidavit. The progress of cases is subject to regular public interest reviews and new information or difficulties with reaching evidential standards causes cases to fall out at this stage; 
· Completed investigations require the Secretary of State’s approval to proceed with disqualifications. This is undertaken by The Service’s Authorisations Team who take an objective view considering the evidential standard, the litigation risks and the public interest; 
· The authorised cases are passed to our Defendant Liaison Team who serve notice of our intention to bring proceedings and then manage the proceedings to conclusion. Defendants who have not previously co-operated often want to make representations at this point and new information can cause further cases to fall out; 
· The remaining cases are pursued through the undertaking process to court if necessary;
· In the last year 2011-12 55% of disqualifications were by undertakings offered before the issue of proceedings; 25% post issue and 20% by Order of the Court.

At the first DQSG, The Service demonstrated the rigour that it brought to the consideration of D1s and the issues faced in bringing effective, well evidenced cases to court.

Media coverage comparing the number of D1s to the number of disqualifications is misleading and simplistic as the comparison does not acknowledge the issues of litigating against defendants, a “judicial contest”, as opposed to just getting directors disqualified.

The next DQSG is scheduled to take place on 17 January 2012. External DQSG members due to attend include:

Alan Brown/Ann Condick – ICAS

David Kerr – IPA

Sundeep Takwani – ACCA

Tracy Stanhope – ICAEW

Tim Pearce – SRA

Rachael Grant – Law Society of Scotland

Steven Law – R3

Any enquiries regarding the investigation process, or to discuss the opportunity for Outreach visits should be directed towards Karen McConnell Intelligence Targeting 
3rd Floor, Cannon House, 18 Priory Queensway, Birmingham B4 6FD 
telephone: 0121 698 4236 (Direct) email:  Karen.McConnell@insolvency.gsi.gov.uk  
Enquiries about the DQSG should be addressed to Clare Quirk 
email: Clare.Quirk@insolvency.gsi.gov.uk 
31) Analysis of reasons why some Insolvency Practitioners’ D1 conduct reports are not targeted for further investigation
The process whereby D1 reports submitted by insolvency practitioners are considered for further action by The Service is described elsewhere within this edition in the article “Introducing the Insolvency Service Disqualification Stakeholder Group and explaining the D1 vetting, targeting and investigation processes behind the statistics”.

The Service recently conducted a survey of 206 decisions made between 1 January 2012 and 31 August 2012 that a D1 should not be targeted for more detailed investigation. In other words, D1s that had been looked at by The Service’s Intelligence: Targeting team, and given the initial consideration (also referred to as “Vetting”) described in the article referred to above, but were not passed on to an investigation team for more comprehensive enquiries to be made.

The sample was chosen so as to include a spread of cases from each of the eight months January to August but was otherwise random.

The review was conducted by managers from within Intelligence: Targeting. Cases were reviewed in two ways.

Firstly, in terms of the level of consideration that had to be brought to each decision. This took into account of the level and quality of information provided and the facts of the case. For instance:
· whether it was a potentially promising “marginal” case where  the downsides needed careful weighing up but, on balance, the decision was still “no”;
·  a weaker “marginal” case with some merit but clear downsides;
· a case in which it was clear that there were technically matters of misconduct but which were obviously insubstantial;
· a case quickly identified as suffering from a lack of evidence or consequence relating to the alleged misconduct; or a case obviously flawed by inadequate information or irrelevance.

Secondly, the appropriateness (in the review team’s view) of the insolvency practitioners’ decision to submit a D1 was looked at. This part of the review considered factors such as:
· whether there had been a clear legitimate decision by the insolvency practitioner to submit D1 and let Secretary of State (SoS) make decision in a potentially serious but, in some other way, “marginal” or problematic case;
· if, on balance, we understood why the insolvency practitioner felt they should submit a D1 but other matters precluded investigation;
· whether in the light of previous/existing guidance (Guidance Notes/SIPs/Dear IP etc) an insolvency practitioner should not have submitted a D1;
· and instances where an insolvency practitioner could not reasonably expect any action by the SoS on the basis of the information provided.

The findings of the survey were that:
· 24% of the D1s not targeted needed careful consideration by The Service before deciding that they should not be targeted;
· 58% of those not targeted were weaker marginal cases with clear downsides relatively easily identified by our targeting process (but, on balance, the reason for submission was nevertheless evident);
· In a further 11% of cases looked at there was misconduct evident in a technical or minor sense but we felt the insolvency practitioner could, in the circumstances, have had more regard to materiality and exercised their discretion not to submit a D1.
· In only 7% of cases did the review team feel that the insolvency practitioner should never have considered submitting a D1 as there was, in effect, nothing to report.

It is The Service’s view that these findings support its message that in the majority of cases it is not wrong for insolvency practitioners to submit D1s as they are, but it is important, however, to understand that cases may fall out of the investigative process for good reason. Further, cases not targeted, nevertheless, provide an intelligence resource that is drawn on the event the same directors are the subject of future reports relating to both insolvent and live companies, and may contribute to cases being taken forward where patterns of unfit conduct begin to emerge. 

NB: It should be emphasised, that the above percentages are of a sample of D1s not targeted for further investigation, not of total D1s. Of total D1s received so far since 1st April 2012 some 28% have been initially identified for further investigation. Further, the survey only considered cases not targeted at the initial stage. It did not deal with those cases that are looked into in more detail but are subsequently not taken forward for reasons that arise during the further investigation process.

Enquiries about the survey should be addressed to Clare Quirk 
email: Clare.Quirk@insolvency.gsi.gov.uk 

Any enquiries to discuss the opportunity for Outreach visits should be 
directed towards Karen McConnell Intelligence: Operations 3rd Floor Cannon House 18 Priory Queensway Birmingham B4 6FD telephone:  0121 698 4236 (Direct), email:  Karen.McConnell@insolvency.gsi.gov.uk 
6) A new contract for the Gazettes heralds significant service improvements for insolvency practitioners in 2013

The London, Edinburgh and Belfast Gazettes are the Government’s official journals of record. They are managed by The National Archives, who publish them under contract with a commercial provider. 

In November, The National Archives completed a competitive process to retender the Gazettes contract, awarding it to The Stationary Office (TSO). The new contract promises to be very good news for both The Insolvency Service and for insolvency practitioners.

At its heart is a new proposition for the Gazettes, specifying that:

· organisations and people can put information permanently on the public record and in the public domain

· information is freely available, can be presented in many other contexts and places, in different formats, and can be re-used by others

· the information is enriched, so that it can be interrogated, repurposed and exploited in a wide variety of ways. 

It is a proposition that really delivers for the insolvency industry, provided through an innovative technical platform that brings official publishing even more firmly into the digital age. The technical platform will be fully implemented by the end of 2013.

In practice, this technical platform will enable TSO to transform the service they offer to all users. Insolvency practitioners will be able to choose from a variety of easy submission options, including XML, web forms, spreadsheets, freetext and word based templates. There will be a number of dissemination options too, including notice-specific links, bespoke print editions, enhanced data feeds and the ability to share PDFs. 

Insolvency information will be recorded as a document (the notice itself) but also as structured data – the key facts of the notice, such as company number and insolvency practitioner name. The technical platform will enable this information and data to be quickly and easily checked and verified against other publicly available datasets. Is this person really an insolvency practitioner? Is there an injunction? Does the company name and number match? Do all the details check out? This provenance information will be recorded, and then the document, the data it contains and the provenance information will be all digitally signed. It will provide practitioners with the assurance that the information is authentic and cannot be changed - essential when insolvency data is to be used in a court of law, or for banks and credit referencing agencies that depend on accurate, high quality insolvency data to operate their businesses.

The technical platform will also support a new, tailored service for the insolvency industry. Insolvency practitioners will be able to access news and research from trusted industry sources, including authoritative content about the insolvency process and recent statistics.

The service will support complex searches for insolvency data to, and include links from trusted sources such as the Insolvency Practitioners’ Association. Users will be able to build up detailed search queries in steps, finding insolvency information about a particular company, that has a trading address within a five mile distance of postcode ‘NR3’ and an insolvency practitioner named ‘Fred Bloggs’. 

The technical platform will also support bespoke versions of Gazettes – so a company could subscribe to a regular feed of all notices they, or a competitor, has placed; a resident’s association in Hethersett could look at all insolvency notices referencing their town; or an insolvency oriented library could subscribe to receive only insolvency notices. This will substantially increase local reach and relevance.

The new Gazettes’ contract starts on 1 January 2013, and the technical platform and additional tailored services for the insolvency industry will be available by the end of 2013.

Over the next couple of months TSO will be carrying out in-depth testing of the new Insolvency Service prototypes, and are currently recruiting testers from the industry to help shape and refine the new service.  If practitioners would like to be involved they can contact Holly Ellis at TSO for further information.

TSO would also like to keep insolvency practitioners up to date on progress with the new services and is pleased to invite all practitioners to sign up to its email updates: www.gazettes-online.co.uk/signup/
Any enquiries regarding this article should be directed toward Judith Riley, 
The National Archives; email:  judith.riley@nationalarchives.gsi.gov.uk
Service specific questions should go to Holly Ellis at The Stationery Office, 
email: holly.ellis@tso.co.uk,  telephone 020 7873 8228

General enquiries may be directed to IPRegulation.Section@insolvency.gsi.gov.uk Telephone:  020 7291 6772


60) Update on the Red Tape Challenge ‘Insolvency Theme’ 

The insolvency theme was in the ‘spotlight’ on the Red Tape Challenge (RTC) website from 23 August to 27 September 2012. Along with publishing 115 regulations on the website, The Insolvency Service issued an information paper, alerted our major stakeholders to the theme, and published articles in newsletters and magazines targeted at insolvency practitioners and repeat creditors from the business community. We also alerted individuals, directors and creditors who received communications from our London Official Receiver office in September to the theme spotlight in order to get ideas from people going through the process. Our sector champion, Philip King, CE ICM, held a workshop with stakeholders at which ideas were discussed that had a broad measure of support from a wide range of stakeholders. 

Although the theme generated only a small number of online posts and emails via the RTC website,  R3, some of the RPBs and legal groups sent in more substantive comments by email during October.  

The main areas put forward by stakeholders for change were: 
· greater electronic communication with creditors;
· reduce the volume of hard copy information provided to creditors; 
· remove banking restrictions for some types of insolvency procedures; 
· reduce the burden on office-holders to maintain records of time spent on a case; 
· give office-holders discretion not to pay dividends where it was uneconomic to do so, with agreement of creditor;
· remove the default of holding physical meetings in insolvency processes;
· enable creditors to extend period of administration by 12 months and provide for continuity of supply of  IT and other essential goods / services in administration; 
· allow administrators to disclaim and

· reduce the number of the different types of disqualification returns, and simplify the process for reporting to the Secretary of State.
· introduction of specialised personal/corporate authorisation for insolvency practitioners and 

· removal of requirement for insolvency practitioners to obtain ‘sanction’ to commence certain actions.

In total we received or generated about 150 ideas, about two thirds of which we think are worth exploring further. 
The Insolvency Service will now produce deregulatory proposals which will be considered by Ministers in early 2013.
More information about the RTC is available at: http://www.redtapechallenge.cabinetoffice.gov.uk/home/index/
Any enquiries regarding this article should be directed towards 
Mike Chapman, The Insolvency Service, Policy Unit, 4th Floor, 
4 Abbey Orchard Street, London, SW1P 2HT; telephone: 020 7291 6765; 
email: Mike.Chapman@insolvency.gsi.gov.uk
General enquiries may be directed to Policy.Unit@insolvency.gsi.gov.uk; 
Telephone 020 7637 1110

61) Reform to the Debtor Bankruptcy Process
The Government has announced reforms to the debtor petition process and has introduced amendments to the Enterprise & Regulatory Reform Bill presently before Parliament to make the required changes to the Insolvency Act 1986.  The reforms will replace the existing court-based entry route into bankruptcy with a modern, administrative process with electronic applications instead being made to an Adjudicator based within The Insolvency Service. The Adjudicator will decide whether or not to make a bankruptcy order by reference to prescribed criteria. 
Removing debtor bankruptcy petitions from the courts, which are largely uncontested,  will free up court resources to deal with matters which do require judicial input. The court will still have  a role in hearing appeals and other applications that may be made to it during the bankruptcy process and will also continue to hear  bankruptcy petitions presented by creditors. There will be no change to the implications of bankruptcy for the debtor. 

These changes are not expected to be implemented before 2015. Progress of the Bill can be followed on the BIS website at the link below:

http://discuss.bis.gov.uk/enterprise-bill/ 
Any enquiries regarding this article should be directed towards Tom Phillips 
at 4th Floor, 4 Abbey Orchard Street, London SW1P 2HT 
telephone:  020 7637 6421,  email: tom.phillips@insolvency.gsi.gov.uk   

10) The Duty of Insolvency Practitioners to Report Potential Criminal Offences

This article replaces Chapter 20, Articles 1-8 of Dear IP which have been withdrawn.
1. Introduction
This guide deals with the reporting of criminal offences by insolvency practitioners both as a matter of best practice and to fulfil their statutory duties as supervisors of voluntary arrangements, liquidators and trustees to report potential criminal offences.

Practitioners are asked to refer to this guidance before submitting a report alleging a criminal offence in order to assist The Insolvency Service in achieving a successful enforcement outcome. 

2. The reporting duties of practitioners
Insolvency practitioners, when acting as liquidators, or supervisors of voluntary arrangements have specific legal obligations under sections 7A, 262B and 218(3) & (4) of the Insolvency Act 1986 to report criminal offences as detailed under ‘legislation’ listed below and a public interest duty both as a responsible insolvency practitioner and as a professional to report such offences.

Although the statutory duty imposed under these sections are only applicable to liquidators and supervisors of voluntary arrangements, current best practice dictates that administrators and administrative receivers are also encouraged to comply with these requirements should they become aware of a potential criminal matter. 

In addition, where an offence of false representations under s6A and s262A of the Insolvency Act is made with respect to a proposal for the purpose of obtaining a voluntary arrangement, whilst there is no statutory obligation that a practitioner reports this potential offence, The Insolvency Service will pass these on to BIS Criminal Enforcement for consideration where appropriate.

With regards to bankruptcy, the trustee has a duty to furnish the official receiver with such information and assistance as he may reasonably require for the purpose of carrying out his functions which would include details of a possible criminal offence.
Potential criminal offences identified by insolvency practitioners in bankruptcies or compulsory liquidations in England and Wales should be reported to the appropriate official receiver. In all other cases (including Scotland) reports should be sent to:

Intelligence Operations

Intelligence & Enforcement Directorate

Insolvency Service

3rd Floor, Cannon House

18 Priory Queensway

Birmingham

B4 6FD

or by email to intelligence.insolvent@insolvency.gsi.gov.uk
The Intelligence & Enforcement Directorate will review the alleged offence set out the report and the supporting evidence and if appropriate forward it to the relevant prosecuting authority, usually BIS Criminal Enforcement in England and Wales or the Crown Office and Procurator Fiscal Service for Scotland.

Wrongful trading, preferences and transactions at an undervalue are not criminal offences and therefore should not be reported as such, although they may be matters of misconduct.

Legislation with specific reporting allegations

Insolvency Act 1986

CVAs - Section 7A - if it appears to the nominee or supervisor that any past or present officer of the company has been guilty of any offence in connection with the moratorium or, as the case may be, voluntary arrangement for which he is criminally liable, the nominee or supervisor shall forthwith report the matter.

Under section 6A it is an offence if an officer of the company, for the purpose of obtaining a voluntary arrangement, makes a false representation or commits a fraudulent act or omission even if the proposal is not approved. Whilst there is no statutory requirement imposed on practitioners to report such offences, The Insolvency Service will pass them onto BIS Criminal Enforcement for consideration where appropriate. 

IVAs - Section 262B - if it appears to the nominee or supervisor that the debtor has been guilty of any offence in connection with the arrangement for which he is criminally liable, he shall forthwith report the matter.

Under section 262A it is an offence if a debtor, for the purpose of obtaining a voluntary arrangement, makes a false representation or commits a fraudulent act or omission even if the proposal is not approved. Whilst there is no statutory requirement imposed on practitioners to report such offences, The Insolvency Service will pass them onto BIS Criminal Enforcement for consideration where appropriate. 

Compulsory liquidations - Section 218(3) - if in the case of a winding up by the court in England or Wales it appears to the liquidator, not being the official receiver that any past or present officer of the company, or any member of it, has been guilty of an offence in relation to the company for which he is criminally liable, he shall forthwith report the matter to the official receiver.
Voluntary liquidations - Section 218(4) - if it appears to the liquidator in the course of a voluntary winding up that any past or present officer of the company, or any member of it, has been guilty of an offence in relation to the company for which he is criminally liable, he shall forthwith report the matter to either the Secretary of State (England and Wales) or the Lord Advocate (Scotland). 
Bankruptcy – Section 305(3) – it is the duty of the trustee to furnish to the official receiver such information, records and assistance as he may reasonably require for the purpose of carrying out his functions. Section 289(1) states the official receiver shall (if he thinks fit) investigate the conduct and affairs of each bankrupt, including conduct prior to the bankruptcy order and report to the court if he thinks fit.

3. How to report potential criminal offences
It is important to report offences as soon as possible, both to improve the prospects of successful prosecution, where appropriate, and in the interests of fairness and justice for both victims and potential defendants. 

Sections 7A, 262B, 218(3) and 218(4) of the Insolvency Act 1986 are specific statutory duties to report potential criminal offences to the Secretary of State or the Lord Advocate via the Intelligence & Enforcement Directorate of The Insolvency Service or direct to the appropriate official receiver as soon as the facts are known. It is therefore advisable to prepare a separate report when reporting a potential criminal offence, although it is acceptable to highlight criminality in the body of a D1 report instead of reporting offences separately, but only if this does not result in any significant delay in the reporting of an offence.

Since there is no statutory form to report potential criminal offences, a suggested report layout has been prepared to assist practitioners in providing the required information in the first instance:

INSOLVENCY PRACTIONER’S REPORT TO INSOLVENCY SERVICE REGARDING POTENTIAL CRIMINAL ALLEGATIONS  

	Name of Company or Individual (bankruptcy and IVA cases)


	

	Name of Insolvency Practitioner
	

	Insolvency Practitioner’s address
	

	Contact details


	


	Potential Criminal Offence
	Individual(s) involved (including address/ contact details where known) & position in the company where relevant
	Details of allegation and the evidence supporting the allegation

	
	
	

	
	
	


	Mitigation/ other matters for consideration

	


Signed

Dated

Notes

Depending on the case type, this form should be submitted to the Insolvency Service as follows:

For non-compulsory liquidations, administrations, administrative receiverships and voluntary arrangements, to 

Intelligence Operations

Intelligence & Enforcement Directorate

Insolvency Service

3rd Floor, Cannon House

18 Priory Queensway

Birmingham

B4 6FD

or by email to intelligence.insolvent@insolvency.gsi.gov.uk 

For compulsory liquidations and bankruptcies, to the official receiver dealing with the case. 

Practitioners should ensure that they include sufficient evidence to establish that a prima facie case exists.

Practitioners can assist The Insolvency Service and prosecuting authorities by providing copies of all relevant documentation or other evidence with reports. Details of the documentation that is likely to be required as evidence for particular offences is detailed in ‘common offences’ at section 4 below.

In all cases practitioners should provide where relevant to the allegation:

· copies of the notes of any creditors’ meetings

· a copy of the statement of affairs and, in voluntary arrangements, of the proposal

· copies of the last two annual accounts

· copies of any statements, notes, questionnaires submitted by company officers or individual debtors

· a list of accounting records and other documents recovered

· details of any bank accounts 

· where allegations are made against someone in the role of a company director who was not formally appointed, evidence that they acted as a director

· details any other known proceedings initiated by you or by another party - for example, the Police, HMRC or SOCA

Live Companies

If practitioners become aware of possible breaches of disqualifications or restrictions or other misconduct in connection with live companies in England, Wales or Scotland, these should be reported via The Service’s investigations hotline.
What happens next?

Reports of possible criminal offences are assessed by The Insolvency Service, taking into consideration:

· materiality 

· any statutory defences 

· mitigation 

· available evidence 

Sometimes it may be necessary to ask for further information. 

Where appropriate and within The Service’s powers, enquiries may be made with the practitioner and other relevant parties to obtain further information. A decision will then be made within the Intelligence & Enforcement Directorate of The Insolvency Service to either:

· forward the case to the Business Innovation and Skills Criminal Enforcement (BISCE) section for consideration by lawyers (E&W) /Procurator Fiscal Depute (Scotland) or another relevant prosecuting authority for criminal investigation and prosecution; or

· to reject the report.

The Insolvency Service will also consider whether any other action, such as disqualification or bankruptcy restrictions, should be taken in the public interest.

If the prosecuting authority decides to investigate, practitioners will usually be asked to make a witness statement and may be required to attend Court to give evidence during the criminal trial. 
4.  Common offences which might be reported under sections 7A, 262B and Sections 218 (3) & (4) of the Insolvency Act 1986.
To assist practitioners, suggested documentary evidence, or other relevant information that is likely to be required for some common offences is detailed below:

Insolvency Act 1986

s7A - A company commits an offence in connection with the moratorium and/or the voluntary arrangement

· details of the moratorium and/or the voluntary arrangement 

· complaints from creditors 

· the names of the individual(s) involved

· any benefits to the perpetrator /detriment to creditors 

· director’s explanation

Note: Under section 6A it is an offence if an officer of the company, for the purpose of obtaining a voluntary arrangement, makes a false representation or commits a fraudulent act or omission even if the proposal is not approved. Whilst there is no statutory requirement imposed on practitioners to report such offences, The Insolvency Service will pass them onto BISCE for consideration where appropriate. 

s89 - Declaration made without having reasonable grounds for the opinion that the company will be able to pay its debts in full

· reasons for the change from members’ to creditors’ voluntary liquidation 

· why they were not reasonable grounds for making the statutory declaration 

· director’s explanation

s206 - Fraud in anticipation of winding up 

s206(1)(a) - Concealment of property  

s206(1)(b) - Fraudulent removal of property

· details of the date and circumstances of the transactions

· details of the asset/amount concerned

· evidence that it belonged to the company and of the non-disclosure/removal

· any benefit to the perpetrator/detriment to creditors

· has there been a civil recovery as an ‘undervalue transaction’ or ‘preference’? 

· third party evidence

· director’s explanation

s206(1)(d) - False entry in a book/paper

· details of false entry

· the correct state of the company’s affairs

· director’s explanation

s206 (1)(e) - Fraudulently parting with, altering, making omission

· details of the documents involved 

· the individuals involved

· any benefit resulting from the action

· director’s explanation

s207 - Transaction in fraud of creditors

· details of the dates and the transactions concerned

· details of the asset/amount concerned

· has there been a civil recovery as an ‘undervalue transaction’ or ‘preference’? 

· third party evidence

· director’s explanation

s208 - Failure of director to deliver up company property to the liquidator 

s208(1)(a) - Failure to discover, and disposal of, property of the company

· details of the nature/value of the property

· evidence that it belonged to the company and the non-disclosure/removal

· evidence of failure to discover and disposal of the property

· evidence that the individual involved knew it was company property

· any benefit to the perpetrator/detriment to creditors

· director’s explanation

s208(1)(b) - Failure to deliver up company property

· details of the nature/value of the property

· details and evidence showing who has control/custody of the property

· director’s explanation

s208(1)(c) - Failure to deliver up accounting records

· details of attempts to recover records – copy correspondence with director. 

· the effect of the failure to deliver the records e.g. has the insolvency practitioner been unable to collect assets, verify asset disposals, verify unexplained cash withdrawals from company bank accounts etc.

· director’s explanation

s208(1)(d) - False debt

· details of the amount for the debt

· evidence to show it is false

· intent behind proving the false debt

· director’s explanation

s209 - Destruction/ mutilation/ falsification of company records

· details of the destruction/mutilation/falsification

· the true state of the company’s affairs

· benefit to the perpetrator/detriment to creditors

· director’s explanation

s210 - Material omissions from statement relating to companies affairs

· details of the omission

· the true state of the company’s affairs

· benefit to the perpetrator/detriment to the creditors

· director’s explanation

s211 - False representations to creditors

· details of the false representation

· evidence that it was made for the purpose of obtaining the consent of the creditor or creditors to an agreement

· detriment to the creditors

· director’s explanation

s216 - Restriction on re-use of company name 

· do any of the statutory exceptions apply?

· confirmation that the provisions of s216 were drawn to the director’s attention in writing*

· evidence that the successor business/company is using the prohibited name in cases where it is not evident from Companies House 

*The provision applies to any person who was a director or who acted as a director or shadow director in the period of 12 months ending with the day before the company went into liquidation. A standard letter setting out the 216 provisions should be sent to all such persons. To assist practitioners a suggested draft of this letter is below:  

Section 216 Letter



	[Director/ Shadow Director name]

[Address]


	
	IP Firm name

IP Firm address



	Date:
	
	


Dear [Sir/Madam]

RE:   [COMPANY NAME] LIMITED (IN LIQUIDATION)

I refer to the fact that [Company Name] Limited went into [creditors’ voluntary liquidation] on [date] and I have been appointed as its liquidator.

Your attention is drawn to the provisions of Section 216 and 217 of the Insolvency Act 1986 which are briefly explained below.

As you were [acting as a director of] [a director of] [liquidated company name] at any time in the period of 12 months ending with the day before the company went into liquidation you are prohibited from using any name by which [liquidated company name] was known, including any trading names, or a name which is so similar as to suggest an association with that company.

The restriction from using a prohibited name applies for the period of 5 years beginning with the day on which [liquidated company name] went into liquidation and except with the permission of the court you cannot:

a) be a director of any other company that is known be a prohibited name, or,

b) be in any way, whether directly or indirectly, be concerned or take part in the promotion, formation or management of any such company, or,

c) be in any way, whether directly or indirectly, be concerned or take part in the carrying on of an unincorporated business under a prohibited name.

Your attention is also drawn to Rules 4.226 to 4.230 of the Insolvency Rules 1986 which provides three exceptions to the restriction imposed by Section 216 of the Insolvency Act 1986.

You should note that it is a criminal offence to contravene Section 216 of the Insolvency Act 1986 and if you act in contravention of this section you are liable on conviction to imprisonment and/ or a fine. 

Your attention is also drawn to Section 217 of the Insolvency Act 1986, which provides, amongst other things, that a person who is involved in the management of a company in contravention of Section 216 of the Insolvency Act 1986 is personally liable for any debts of the company incurred during the period of that involvement.

A copy of Sections 216 and 217 of the Insolvency Act 1986 is attached together with a copy of Rules 4.226 to 4.230 of the Insolvency Rules 1986. *
If you have any doubts about the contents of this letter, please discuss them with me direct. Alternatively, you may wish to seek legal advice. If you do not know the name of a solicitor to contact, you may find that your local Citizens’ Advice Bureau will be able to offer you some assistance.

Yours faithfully

[IP name]

* A copy of these extracts of the legislation can be provided to practitioners on request.
s235 - Director’s duty to co-operate with liquidator

· full details of efforts made to enforce co-operation by director (copy correspondence, notes of telephone calls etc) 

· details of any action taken to enforce compliance. 

· consequences of director’s non-co operation. 

s262B - A debtor commits an offence in connection with a voluntary arrangement

· details of the voluntary arrangement

· complaints from creditors

· any benefits to the perpetrator /detriment to creditors 

· debtor’s explanation

Note: Under s262A of the Insolvency Act 1986 it is an offence if a debtor, for the purpose of obtaining a voluntary arrangement, makes a false representation or commits a fraudulent act or omission even if the proposal is not approved. Whilst there is no statutory requirement imposed on practitioners to report such offences, The Insolvency Service will pass them onto BIS for consideration where appropriate. 

Section 11 and 13 of the Company Directors Disqualification Act 1986 

s11 - Undischarged bankrupt acting in the management of a company without the leave of the Court

· detail evidence that the bankrupt/former bankrupt acted in the management whilst undischarged
· complaints from creditors

· complaints from other third parties e.g. customers

· information received from professional advisors, banks

· information received from employees

· director’s explanation

s13 - Disqualified director acting in the management of a company without the leave of the Court 

· detail evidence that the disqualified director acted in the management whilst disqualified

· complaints from creditors

· complaints from other third parties (e.g. customers)

· information from professional advisors, banks

· information from employees

· director’s explanation

Companies Act 2006 
s387 - Failure to maintain adequate accounting records 

(duty to maintain adequate accounting records is set out in S386 CA 06)

· a full list of all records collected

· how the accounting records were collected (e.g. delivered up by a director, taken from trading premises, etc) 

· date they were collected

· description of the form in which the accounting records were maintained (eg paper, computerised, etc)

· if computerised records, has all the information on the computer been printed off, and is hardware/software in the insolvency practitioner’s possession

· are the records considered inadequate – not regularly recording transactions, dealings, assets and liabilities

· are there any material omissions in the accounting records

· which director(s) were responsible for ensuring that adequate records were maintained

· information from any accountant or bookkeeper employed 

· director’s explanation

s389 - Failure to preserve accounting records 

(duty to preserve records and for how long is set out in S388 CA 06)

· evidence that early efforts were made to recover the records

· details of records not delivered up

· which director(s) were responsible for ensuring that adequate records were maintained

· if records disposed of, detail any attempts to verify explanation given

· the consequences of the lack of records –  delay in collecting book debts, verifying creditors claims, unexplained cash withdrawals, assets disposals and transactions

· have the creditors potentially or actually lost money because of the inadequacies

· information from any accountant or bookkeeper employed

· director’s explanation

s993 - Fraudulent Trading

· details of the information that the business of the company was/may have been carried on with intent to defraud creditors or any other person, or for any fraudulent purpose

· copies of supporting documents including losses/claims from creditors

· details of any false statements to creditors and any dishonoured promises to pay enclosing relevant correspondence

· details of any suspicious cash withdrawals, loss of stock, removal or disposal of company property

· details of any excessive remuneration to officer

· details of any property allegedly sold at an undervalue

Forgery and Counterfeiting Act 1981

Cheques, share certificates, debentures and any other valuable documents

· details of any false document made, copied or used by an officer of the company or by any other person

· information suggesting that the document has been falsified

· details of any prejudice to any person resulting from the forged document

Theft and Fraud Act Offences

Prosecutions will usually only be successful where the loser (e.g. finance company, factoring company etc) is a complainant and is willing to support a prosecution by providing a witness statement. The Insolvency Service will make any relevant enquires, but please provide details of any complaints received with full documentation. 

False Accounting regarding factored invoices

· details of number and amount of falsified invoices

· period involved

· amount currently owed to the factoring company

· details of any contact with the factoring company, including any indication they would co-operate with an investigation

· any explanation given by the director

Theft of property – sale by officers of property leased or obtained on finance

· details of the stolen property

· details of the legal owner, relevant dates, value and sum obtained from sale/loss to owner

· facts which indicate the transaction was dishonest

· details of individuals involved

Additional information for practitioners
Practitioners are reminded that in addition to their statutory reporting duties and obligations to provide information under sections 7A(2), 262B(2), 218(3) and (4) and s305(3) of the Insolvency Act 1986, they are also required to provide information and assist the prosecuting authority under sections 7A(8), 262B(3) and 219 of the Insolvency Act 1986 and to comply with the guidance set out in SIP1 and SIP2 and the required practice in safeguarding the accounting records (Part 4 of the Insolvency Guidance Paper). 

General enquiries about this guidance which relate to non-compulsory cases may be directed to: 

intelligence.insolvent@insolvency.gsi.gov.uk
Enquiries which relate to compulsory liquidations and bankruptcies should be directed to the official receiver dealing with the case.

Any other enquiries regarding this article should be directed towards                                    Mark Danks,  telephone: 0114 221 2744  email: mark.danks@insolvency.gsi.gov.uk   

47)  Electronic logging of claims

The Voluntary Arrangement Service (VAS), on behalf of HMRC, is currently piloting the electronic lodgement of their claims by using WinZip e-mails. In certain cases, where the insolvency practitioner's e-mail address is known, they will receive an initial e-mail with an encrypted claim attached, followed by a second e-mail containing a password to open the encrypted claim. 

Each e-mail will carry a disclaimer notice together with the following message:-

"The sender’s e-mail address is not to be used for general correspondence. If future contact in respect of this customer is necessary then please use the following address: eisw.vaas.hmrc.gsi.gov.uk”

HMRC is governed by strict data security rules and only information that has been formally approved can be exchanged electronically. As HMRC is a creditor in a large number of voluntary arrangement proposals, the VAS will continue to respond to all other correspondence in the usual way.

Any enquiries regarding this article should be directed towards 
Kevin Hatt of HMRC telephone:  01903 701 089  email:  Kevin.hatt@hmrc.gsi.gov.uk 


Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


