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20) Insolvency appointments in respect of Registered Social Landlords in Scotland 

The Scottish Housing Regulator (SHR) would like to draw insolvency practitioners attention to the fact that they recognise the potential for insolvency appointments to be made in respect of registered social landlords (RSLs) and the requirement to be notified of such appointments under the Housing (Scotland) Act 2010. Without the appropriate notification to SHR these appointments would be invalid.
SHR is the independent regulator of social landlords in Scotland. It regulates around 180 RSLs and the housing activities of Scotland's 32 local authorities. The register of social landlords is available on the SHR website. 

SHR’s statutory objective is to safeguard and promote the interests of current and future tenants, homeless people and others who use services provided by social landlords. 
SHR was established by the Housing (Scotland) Act 2010 (the Act) and is accountable directly to the Scottish Parliament. 

The Act contains a statutory framework similar to that contained within the Housing (Scotland) Act, 2001, in relation to provisions relating to registered social landlords (RSLs) and insolvency.  Part 7 of the 2010 Act gives SHR a formal role to intervene and try to rescue a registered social landlord facing insolvency, similar to the 2001 provisions.  However, Part 7 does differ in places from the 2001 Act, and a broad overview of some of the provisions of Part 7 which are likely to impact on the work of insolvency practitioners dealing with RSLs are outlined here.

Part 7 contains two mandatory notification requirements to SHR, both before and after insolvency steps have been taken.  In relation to steps taken before insolvency, any person taking any of the following steps in respect of an RSL must notify SHR before the step is taken. These steps include:
· Presenting a petition for the winding up of an RSL;

· Giving notice (in accordance with the RSL’s constitution) of the proposal of a resolution for the winding up of that RSL;

· Applying for, or making an administration order in respect of an RSL which is a registered company;

· Appointing an administrator in respect of an RSL which is a registered company; and

· Any step taken by a person with a view to enforcing a security over an RSL’s land as set out in the Determination issued by SHR. For example, the intimation of any assignation of rents or other receipts arising from land to the party against whom the assigned rights are held. (This Determination is published on the SHR website).

Although the Act does not specify the length of the notice period, failure to notify SHR prior to taking such a step will render the step ineffective.  Notification under section 73(1) (a) is therefore essential.  By way of example, where an insolvency practitioner is appointed to an RSL, they should check that such notification has occurred to ensure their appointment is valid.

Section 73(1) (b) also imposes a duty to notify the SHR as soon as is reasonably practicable after such a step is taken.  

Once any of the above steps is taken, a moratorium on the disposal of the RSL’s land (including heritable property and existing or future interests of the RSL in rent or other receipts arising from the land) is triggered for a specified period, during which the SHR requires to give its consent to any such disposal.  Without regulatory consent, the transaction is void.  This is in addition to any moratorium which may be in place under the Insolvency Act 1986.

Whilst the moratorium is in place, SHR has statutory powers under Part 7 to appoint an interim manager to manage the activities of the RSL, during which SHR can make proposals regarding the future ownership and management of the RSL’s land. Statutory consultation with the RSL, its secured creditors, and the insolvency practitioner and other parties identified in Part 7 will be necessary concerning those proposals.  If agreed by all of the RSL’s secured creditors, with or without modifications, they are binding on all parties.  SHR can also appoint a manager to give effect to these proposals, if agreed.

In such scenarios, there will undoubtedly be cross over in important aspects of work between an insolvency practitioner dealing with the RSL, and a manager appointed by SHR. SHR will seek to liaise with the insolvency practitioner at the outset to identify the different roles and responsibilities.

Any enquiries regarding this article, including the Determination issued by SHR, should be directed towards: 

Eleanor Sneddon, Inspector, Support & Intervention, telephone 0141 305 4060, email: Eleanor.sneddon@scottishhousingregulator.gsi.gov.uk
Eileen MacDonald, Solicitor, telephone 0141 305 4179, 
email: Eileen.macdonald@scottishhousingregulator.gsi.gov.uk 

21) Obtaining insolvency appointments through on-line introducers 

Dear IP Issue 46 published in July 2010 refers to obtaining insolvency appointments through on-line introducers. The article highlighted concerns that insolvency “introducer” businesses have been advertising their services on the internet, particularly, though not exclusively, in the context of pre-pack administrations.  The article drew insolvency practitioners attention to their responsibility under the Insolvency Code of Ethics, in particular Paragraphs 63-69 “obtaining insolvency appointments”.

The Insolvency Service remains concerned that the content of such advertisements could still be misleading, and could persuade a director of a company to take a decision that might not necessarily be in the best interests of either the company or its creditors. Recent examples discovered include:

· Statements referring to a % of debts to be written off

· Statements indicating that the interests of creditors do not rate as highly as those of the directors

· Statements purporting to quote government statistics which are inaccurate

· Statements that might lead the company to believe they are dealing with an independent company when there is in fact a clear link with a firm of insolvency practitioners.

Insolvency practitioners are referred to the contents of Dear IP Issue 46 and are reminded of their responsibilities under the Insolvency Code of Ethics in relation to obtaining insolvency appointments.  Before agreeing to accept any insolvency appointment, an insolvency practitioner should consider whether acceptance would create any threats to compliance with the fundamental principles of the Insolvency Code of Ethics.

The Insolvency Service will continue to refer insolvency practitioners to their authorising body where appropriate.
Any enquiries regarding this article should be directed 
towards Catherine Collinson, 4 Abbey Orchard Street, London, SW10 2HT, telephone:  020 7291 6873,  email:  catherine.collinson@insolvency.gsi.gov.uk 

General enquiries may be directed to email: IPRegulation.Secion@insolvency.gsi.gov.uk  

20) Letters sent to Companies House
Companies House currently receive letters from insolvency practitioners when a company is about to enter into insolvency proceedings along with a report i.e. report of the meeting of shareholders which resolved that the company be wound up. There is no statutory duty for insolvency practitioners to send these to Companies House. Companies House only require the statutory notices required under the Insolvency Act or Rules. However, where there is an outstanding amount to be paid to the Registrar (e.g. as a result of penalties for late filing of accounts) practitioners should continue to send the Proof of Debt forms .

Please note when a company is about to enter into insolvency proceedings, it is important that practitioners send the required statutory notices to Companies House as soon as possible, as the company may be subject to striking off procedures. If practitioners are not yet in a position to send these notices, it is important that they check the company’s record to see if the company is in the process of being struck off the register. Practitioners can use the WebCheck service available from Companies House to see if this is the case:

http://wck2.companieshouse.gov.uk/
If the company is in the process of being struck off the register, practitioners are asked to write to Companies House to advise that the company is about to enter insolvency proceedings. This correspondence should be marked for the attention of the Dissolution team.

Any enquiries regarding this article should be directed towards 
Alun Howells at Companies House. Telephone: 029 2038 0184, 
email:  ahowells@companieshouse.gov.uk 

29) Reminder letters to insolvency practitioners in respect of outstanding D-returns

The Insolvency Service will now be sending reminder letters to insolvency practitioners five months after the date of their appointment advising them they have one more month before they have to submit a D1 report or D2 return.

Insolvency practitioners will not however, be sent any further reminder letters. If a return has not been submitted after six months, then the insolvency practitioner will receive a telephone call asking for the reason as to why the return is late and for the likely date of submission.

If a return still hasn’t been received by the seven month stage, then The Service will consider reporting the insolvency practitioner’s conduct to their Regulatory Professional Body.

Insolvency practitioners are also reminded that if their enquiries are on-going, this should be expressed by way of a D2 interim, rather than failing to submit any type of return. 
As a result of this notice regarding reminder letters and the timely submission of D reports and returns and the recently reissued publication “Company Directors Disqualification Act 1986: Guidance Notes for the Completion of Statutory Reports and Returns” the following Dear IP articles have been withdrawn:
	Article No.
	Date
	Title

	
	
	

	10.1
	May 97
	Company Directors Disqualification Act Compliance



	10.5
	Jun 01
	Extension of time for submission of a final disqualification returns/ reports 



	10.6
	Jun 03
	D Return reminder letters



	10.9
	Mar 04
	Extensions for Submission of D Reports/ Returns 



	10.10
	Mar 04
	New reminder letters



	10.20
	Jul 10
	Submitting a D2 conduct return with additional information



	10.21
	Dec 10
	Conduct return reminder letters issued by Corporate Conduct Team


Any enquiries regarding this article should be directed 
towards Karen McConnell 3rd Floor, Cannon House, 
18 Priory Queensway, Birmingham B4 6FD  telephone: 0121 698 4236, 
email:  Karen.McConnell@insolvency.gsi.gov.uk 

General enquiries may be directed to email: intelligence.services@insolvency.gsi.gov.uk   Telephone 0121 698 4000.

59) The Enterprise and Regulatory Reform Bill
Repeal of Early Discharge

The Enterprise and Regulatory Reform Bill is currently going through Parliament.  It contains a clause which seeks to repeal section 279(2) of the Insolvency Act 1986, commonly known as early discharge. The effect of the repeal is that all bankrupts would be automatically discharged after 12 months providing they are not subject to any restrictions or their discharge has not been suspended. 

The objective is to reduce the financial and administrative burdens on business and government and make the bankruptcy process in England and Wales as efficient, consistent and transparent as possible and would result in a total net benefit to business of £0.6 million per year.

Progress on the bill can be followed by accessing the link below: 

http://discuss.bis.gov.uk/enterprise-bill/
Any enquiries regarding this article should be directed 
towards Muhunthan Vaithianathar, telephone: 020 7637 6515. 
Email:  muhunthan.vaithianathar@insolvency.gsi.gov.uk 

19) Change of address, firm name etc
The Insolvency Service provides details of insolvency practitioners on the internet and also uses this data to send practitioners publications such as Dear IP. Therefore, it is essential that practitioners’ details are accurate and complete.  

Insolvency Practitioner Services (part of Estate Accounts & Insolvency Practitioner Services) is responsible for maintaining The Service’s systems in respect of practitioner data. Previously EAIPS have undertaken an annual updating exercise where each insolvency practitioner is contacted to confirm their details are correct. Recognising that this exercise may be burdensome on those practitioners whose details do not change, this exercise will now cease.  

To ensure the integrity of data held for the purposes stated above, when practitioners require updates to their details they should email inbox: EAIPS.IP.Amendments@insolvency.gsi.gov.uk where their request will be processed within five working days.  However, practitioners are still obliged to advise their RPB of changes to their details as and when they occur.   
This article replaces the instructions contained within article 10, chapter 14, in Dear IP issue 15.
Any enquiries regarding this article should be directed
towards Sabia Begum, EAIPS, 3rd Floor Cannon House,
18 Priory Queensway, Birmingham B4 6FD, telephone: 0121 698 4110 
email:  Sabia.Begum@insolvency.gsi.gov.uk
10) Replacement of Court Practice Statement – ‘The fixing and approval of the remuneration of appointees (2004)’
Chapter 15, Article 45 issued in March 2012 announced that a revised Insolvency Practice Direction was introduced with effect from 23 February 2012.

In addition to the matters mentioned in that article, Part V of the revised Practice Direction replaces the above court practice statement guidance on applications relating to remuneration.

The Practice Direction sets down an overriding objective and the principles to be considered by the court, and explains in some detail the information that will be required of the office-holder or appointee in order to justify the remuneration sought.

Part V of the Insolvency Practice Direction can be found at:

http://www.justice.gov.uk/courts/procedure-rules/civil/rules/insolvency_pd#IDAAE1JC
This article replaces the guidance in Chapter 23 Article 8 regarding the court practice statement.

Any enquiries regarding the Practice Direction should be directed 
towards Joanna Otterburn, Royal Courts of Justice, 7 Rolls Building,
Fetter Lane, London EC4A 1NL. Telephone: 020 7947 7143. 
Email: Joanna.Otterburn@judiciary.gsi.gov.uk 

General enquiries may be directed to IPRegulation.Section@insolvency.gsi.gov.uk  

46) Notice of the result of a creditor’s meeting
Chapter 24, Article 44 issued in March 2012 reminded insolvency practitioners of the importance of sending out the notice of the result of a creditors’ meeting in an individual voluntary arrangement.
Rule 5.27(4A)(b) of the Insolvency Rules 1986 is clear and states that where there is no court involvement, the report should be sent out within four business days of the meeting. It would appear that this is not happening in all cases and consequently some creditors are issuing routine modifications to an IVA proposal to replicate what the Rules already provide for. 
Any enquiries regarding this article should be directed 
towards Sam Roberts, Policy Unit, The Insolvency Service, 
4 Abbey Orchard Street, London, SW1P 2HT, telephone: 020 72916822 
email:  sam.roberts@insolvency.gsi.gov.uk 

General enquiries may be directed to email Policy.Unit@insolvency.gsi.gov.uk
Telephone 020 7291 6740.







Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


