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6) VAT on bond premiums
Following the VAT Tribunal decision in Paymex Limited Chapter 4, Article 5 from Dear IP issue no. 37 (published in October 2008) is being republished to take account of the effect of the ruling on voluntary arrangements and Scottish trust deeds.

Advice has been sought from HM Revenue & Customs (HMRC) to determine whether insolvency practitioners should apply VAT when re-charging bond premiums to insolvent estates.

HMRC advise that VAT should always be charged.  HMRC concluded that as the insolvency practitioner is the bond principal, the cost of obtaining the bond forms part of his or her general business overheads rather than a payment incurred on behalf of the estate. Hence bond premiums cannot be viewed as a disbursement for VAT purposes, and are subject to VAT at the same rate as the insolvency practitioner’s other fees.

The only exception to the above is in relation to voluntary arrangements and Scottish trust deeds.  Following the recent VAT Tribunal decision in the case of Paymex Limited, HMRC has confirmed that insolvency practitioners’ fees in voluntary arrangements and Scottish trust deeds are exempt from VAT.  This exemption also applies to the recharging of bond premiums to the insolvent estate in such cases.

Any enquiries regarding this article should be directed towards
Steve Lamb of IP Regulation Section, telephone:  020 7637 6698, 
email: steve.lamb@insolvency.gsi.gov.uk 

General enquiries may be directed to email: IPRegulation.Section@insolvency.gsi.gov.uk  Telephone 020 7291 6772.

26) D reports - Talks and Presentations from The Insolvency Service

The Insolvency Service operates an extensive programme of talks and presentations to insolvency practitioners regarding what The Service is looking for in a well-drafted, well-evidenced D-report. Recent talks have covered a wide range of subjects including public interest, evidence required to back up allegations, and reasons why cases are not progressed. 

If you would like a presentation to your firm, or to attend a meeting or conference, please contact Karen McConnell. 

Any enquiries regarding this article should be directed towards Karen McConnell,
3rd Floor, Cannon House, 18 Priory Queensway, Birmingham B4 6FD,
telephone: 0121 698 4236; email: Karen.mcconnell@insolvency.gsi.gov.uk
27) Revised Guidance Notes for the Completion of Statutory Reports and Returns 

The Insolvency Service has issued revised guidance notes for the completion of statutory reports and returns. 

The revised guidance notes expand guidance regarding unfit conduct, completion of the return/report and include:

· Updated legislative references;

· Requests for better contact details for  insolvency practitioners and directors, and details of attempts to contact directors;

· Requests for more information on director responsibilities, explanations obtained, and on directors’ benefits/liabilities so that we can assess materiality;

· Accounting records – schedule, location, attempts to collect, electronic passwords;

· Requests for full bank details/VAT/PAYE references;

· Guidance on disclosure of information, legal professional privilege and DPA;

· Updated SIP guidance;

· Updated guidance on further work expected from practitioners and the circumstances where payment might be made;

· Creation of a new check list at appendix 2 – documents & information to be included;

· Updated contact points.

The guidance notes are available on The Insolvency Service’s website at http://www.bis.gov.uk/assets/insolvency/docs/publication-word/guidance-notes-completion-of-stat-reports.doc.

Better quality information at the outset could reduce the risk of wasted resource, save practitioners’ time and reduce estate costs.  We are therefore aiming to improve the information that we receive under section 7 by;

· Issuing revised guidance notes;

· Setting up a Disqualification Stakeholder Forum where we can meet regularly with stakeholders from the profession;

· Continuing our extensive programme of talks and presentations to practitioners (see Dear IP, Chapter 10, article 26 for details on how to contact us to arrange a presentation on what The Service is looking for in a D report).

The more relevant information we have on the D1, the easier it is to assess and prioritise the case.  That also means that there is less chance of investigations faltering at a later stage. Once an investigation has been commenced, it is by no means


automatic that proceedings will be brought, since the whole purpose of the investigation is to discover facts and collate evidence; inevitably there are cases where

new information means the case is no longer in the public interest.  We are in the process of reviewing the letters that we send to practitioners to ensure that these fully explain the reasons behind our decisions and practitioners are invited to contact us if they require further clarification on those decisions.

Any enquiries regarding this article should be directed towards 
Claire Barker of IES Technical Team, The Insolvency Service, 3rd Floor,
4 Abbey Orchard Street, London SW1P 2HT;  telephone: 01772 760091,
email: Claire.barker@insolvency.gsi.gov.uk 

General enquiries may be directed to email: enforcement.technical@insolvency.gsi.gov.uk
28) Review of existing articles following the reissue of “Guidance Notes for the Completion of Statutory Reports and Returns”

The Insolvency Service’s publication “Guidance Notes for the Completion of Statutory Reports and Returns” has now been updated. The publication is also available on the Insolvency Service’s website.
To coincide with this update; The Insolvency Service has undertaken a review of existing guidance available within Dear IP; the intention being to withdraw or consolidate old articles where up to date information is available in the guide.

The following Dear IP articles have now been withdrawn:

	Article
	Date
	Title

	
	
	

	2.1
	Jul 91
	Preservation of Company Records for Investigation Purposes 



	10.2
	Feb 01
	Disqualification cases and IP’s costs



	10.3
	Feb 01
	CDDA Guidance visits



	10.8
	Dec 03
	Update on the procedure on disclosure of the D report or decision. (replaced by 10.24 and guidance notes)


	10.12
	Mar 05
	Changes to the procedure for filing D returns/ reports in respect of Scottish registered companies  



	10.13
	Apr 06
	Submission of Conduct Reports under the Company Director Disqualification Act 1986  



	10.14
	Jan 07
	Targeting D1 Conduct Reports for Investigation   



	10.15
	Jan 07
	Creation of the Initial Investigation Team  



	10.17
	Oct 08
	New approach to “D” conduct reports 



	10.22
	Apr 11
	Conduct and Complaints Directorate changes 



	21.4
	Jul 07
	Collection and preservation of company records  




Articles 10.1, 10.5, 10.6, 10.9, 10.10, 10.20 and 10.21 concerning the submission of D reports and returns, interim returns and reminder letters will be withdrawn/ consolidated at a later date. Please refer to the publication “Guidance Notes for the Completion of Statutory Reports and Returns” in the first instance.

Any enquiries regarding this article should be directed towards 
Claire Barker of IES Technical Team, The Insolvency Service, 3rd Floor,
4 Abbey Orchard Street, London SW1P 2HT;  telephone: 01772 760091,
email: Claire.barker@insolvency.gsi.gov.uk 

General enquiries may be directed to email: enforcement.technical@insolvency.gsi.gov.uk 

51) Insolvent Trade Unions and Employers’ Associations – Annual Returns
The Certification Officer (CO) is the office holder to whom all trade unions and employers’ associations must send annual returns for their financial affairs.

The statutory requirement to submit such returns is found in Section 32 of the Trade Union and Labour Relations (consolidation) Act 1992. Failure to comply is an offence which is deemed to have been committed by both the organisation and the individual(s) responsible for compliance.

The annual returns must contain specified accounts and contain a report from auditors qualified as such under the Companies Act 2006. The return is to be made on a form provided for the purpose. The CO is required to, and does, make the returns available for public inspection. In addition to providing access to the physical documents on request, all annual returns received since 2003 are available to view or download from his website, www.certoffice.org. 

The statutory requirement to provide the returns applies for the duration of the organisation’s existence, so that even if the organisation goes into administration or enters insolvency procedure the statutory requirement would continue and would only not apply from such time as the organisation ceases to meet the definition of a trade union or employers’ association or ceases to exist as a legal entity.

In recent insolvencies of trade unions and employers’ associations, the CO was informed that the insolvency practitioner had difficulties in complying with this statutory duty. He noted, however, that insolvency practitioners gave certain information to Companies House in the case of insolvency corporate bodies whilst similar information is not put in the public domain for unincorporated bodies. Most trade unions and many employers’ associations are unincorporated. In the recent cases the CO decided not to prosecute having regard to the insolvency practitioners’ co-operation in providing documents which would provide the best equivalent information, such as:-

· Management accounts;

· Statement of affairs as at the date of insolvency;

· Insolvency practitioner’s report to creditors for the relevant period;

· Insolvency practitioner’s report to trustees for the relevant period;

· In the case of limited companies, an account of receipts and payments produced by the insolvency practitioner for the 6 month or 12 month periods up to the organisation ceasing to exist or ceasing to be in administration.

Insolvency practitioners should note the legal duty to provide an annual return and are urged to co-operate with the CO to ensure that there is a public record of the financial 


affairs of a trade union or employers’ association at the conclusion of any insolvency process. The CO reserves the right to prosecute in cases on non-compliance.

Any enquiries regarding this article should be directed to the Certification Office, telephone: 020 7210 3734;  email: info@certofficer.org 

56) Investigation Hotline Publication

The leaflet formerly know as “The Enforcement Hotline” has been updated and expanded to reflect the changing remit of The Insolvency Service’s hotline team. The publication details current complaint routes and has been renamed “What is the investigations hotline?”

Practitioners may find the publication useful either when reporting matters unconnected to their statutory duties, or to provide information to the public about complaint routes in circumstances where the complaint is not connected to their role as office holder.

In particular the hotline now aims to capture;

· complaints about live companies; (previously submitted via a separate route to what was Companies Investigation Branch)

· complaints about the re-use of prohibited company names; and

· information about the conduct of:

· directors; 

· disqualified directors ; 

· undischarged bankrupts; 

· individuals subject to debt relief orders; and individuals subject to restrictions. 

Where an Official Receiver or insolvency practitioner is in office then the hotline encourages the complainant to contact the office holder, but will receive (& forward) complaints addressed to it when necessary.

The publication provides a guide to the various methods of complaint and a complete list of various contact points depending on the nature of the complaint. 

The publication is now available online only and further information about the hotline is available on our website (this information is currently being upgraded to reflect the publication and to make the site more user friendly). You can obtain copies of this new publication from, and refer any enquiries to, The Insolvency Service’s website: The Insolvency Service | BIS
Any queries or comments regarding this notice should be sent to intelligence.live@insolvency.gsi.gov.uk 

57) Rejection notices post submission of a section 120 notice to the Pension Protection Fund

The Pension Protection Fund (PPF) intend to stop sending formal rejection notices to insolvency practitioners following the submission of a section 120 notice if the scheme is not an eligible defined benefit scheme, as it is not a statutory requirement under the Pensions Act 2004.  However, as long as practitioners provide their email address when submitting their section 120 notice, the PPF will send an email informing practitioners if the notice refers to an ineligible scheme.  The PPF will allow practitioners to supply an email address by revising both the section 120 notice and the website which allows the submission of forms electronically.  Until these changes are made, the current procedures will remain in place. It is estimated that the new system should be operational by 1 September 2012.

Any enquiries regarding this article should be directed towards
Joseph Sullivan of IP Regulation Section, telephone: 020 7637 6495,
email:  joseph.sullivan@insolvency.gsi.gov.uk 

General enquiries may be directed to email: IPRegulation.Section@insolvency.gsi.gov.uk , Telephone 020 7291 6772 

58) Insolvency legislation to be reviewed in the Red Tape Challenge 

The Red Tape Challenge (RTC) is an ambitious, pan-Whitehall programme to reduce and improve the stock of regulation on the statute book, drawing on comments made by business, civil society organisations and the public.  The programme is led by the Cabinet Office and BIS (The Insolvency Service’s parent department), and aims to root out unnecessary, overcomplicated regulation that strangles business and economic growth.

Regulations are grouped in themes and each theme is featured on the Cabinet Office’s RTC website for a period of five weeks, during which people are able to say whether the regulations should be scrapped, simplified or achieved in a non regulatory or less bureaucratic way.  Being a major plank of the Government’s deregulatory agenda it is likely to attract widespread media attention during at least part of the live period.
The insolvency theme will be launched later this summer.  During the five weeks following the launch stakeholders and the public will be able to comment on 111 insolvency ‘regulations’.  These regulations are the primary and secondary legislation that sets out the how insolvency procedures work, the obligations of insolvency office-holders and the disqualification regime.  The regulations include the Insolvency Act 1986, the Insolvency Rules 1986, and the various amendments made since their enactment – however, Fees Orders are out of scope.  A full list of the insolvency regulations that will be included in this exercise will be published on the Cabinet Office website at http://www.redtapechallenge.cabinetoffice.gov.uk/home/index.  Much of the amending legislation already falls within the existing project to consolidate and modernise the Insolvency Rules.  To ensure that comments made as part of the RTC are taken into account in the Insolvency Rules project, it is now unlikely that a formal consultation on the draft Rules will be issued before 2013.

The Insolvency Service has invited Philip King, CE of the Institute of Credit Management, to act as the Sector Champion for insolvency – representing the interests of those who can be expected to benefit from regulation, and acting as a link between the sector and Government.

Once the theme window closes, The Insolvency Service will produce a set of proposals on regulatory reform, which are then reviewed by a Ministerial ‘Star Chamber’ with the presumption that all burdensome regulations will go unless Departments can justify why they are needed – well-defined and necessary regulation will be kept.  Progress on each theme is available on the Cabinet Office website and in addition we will announce future progress both in Dear IP and on the Insolvency Service website.

Insolvency Practitioners will clearly have their own views on and hands on experience of the various pieces of insolvency legislation and so we would be pleased to receive your comments.  Comments can be made publicly on the Cabinet Office website or privately by emailing redtapechallenge@cabinet-office.gsi.gov.uk.

More information about the RTC is available at: http://www.redtapechallenge.cabinetoffice.gov.uk/home/index/
Any enquiries regarding this article should be directed towards 
Mike Chapman, The Insolvency Service, Policy Unit, 4th Floor, 4 Abbey 
Orchard Street, London, SW1P 2HT; telephone: 020 7291 6765, 
email;  Mike.Chapman@insolvency.gsi.gov.uk
General enquiries may be directed to Policy.Unit@insolvency.gsi.gov.uk,
Telephone 020 7637 1110








Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


