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24) Update on the procedure for dealing with requests for disclosure of the D report or decision.

This article replaces chapter 10,  article 8 of the same title.

The purpose of this article is to provide an update on the procedure for dealing with disclosure requests and to provide insolvency practitioners with a brief overview of how, and on what grounds, The Insolvency Service responds to those requests. 

All enquiries made direct to practitioners about the D decision and requests for copy returns or reports must be referred in the first instance to the Intelligence Hub, Investigations and Enforcement Services, The Insolvency Service, 3rd Floor Cannon House, 18 Priory Queensway, Birmingham, B4 6FD or by email to Intelligence.insolvent@insolvency.gsi.gov.uk. This includes all requests made under the Data Protection Act 1998 (“DPA”) and the Freedom of Information Act 2000 (“FOIA”) for a report or return. Depending on the request, this unit will either deal with the request or forward the request to the appropriate business unit.

This also includes all such requests from creditors, licensing bodies, regulators and investigating authorities such as the Police and HM Revenue and Customs. This is because the report is produced in compliance with a statutory obligation under Section 7(3) of the Company Directors Disqualification Act 1986; the sole purpose being to enable the Secretary of State to use the report when considering whether further action with a view to disqualification is appropriate. It therefore follows that generally the Secretary of State cannot make use of the report for other purposes.

Insolvency practitioners should bear in mind that disclosure of a D report is probable in some circumstances (see below) and therefore the report should contain only relevant and pertinent facts and information. The Insolvency Service is not responsible for checking whether the report may contain defamatory matters.

Depending on the nature of the request and the identity of the requestor, the Secretary of State’s current policy is as follows: -

1) Disclosure of D report to the director and/ or to defendants in prospective director disqualification proceedings 

Following the decision in the Barings case ([1997] All ER(D) 1) the Secretary of State does not seek to withhold disclosure of a D Report from a director on the grounds of legal professional privilege or public interest immunity (other than in very exceptional circumstances).
If a director asks for a copy of the D report, the request will be treated as a subject data request under the DPA.  Unless there are grounds for withholding disclosure under Section 31 FOIA (an exemption that release of the data would prejudice various law enforcement purposes), a copy of the D report will be disclosed to the director suitably redacted to remove personal information relating to any other person.  Where the request relates to a D2 report that has been destroyed then the information will be furnished by confirming the "fitted" marking and that the remaining information is exempt under section 21 FOIA as being information which is publicly available from Companies House.

2) Disclosure of D report to third parties
A D Report is created for the sole purpose of consideration of disqualification proceedings and subsequent use outside this parameter may prejudice the rights, freedoms or legitimate interests of the director(s) or other third parties named in the D report. In dealings with third parties (including directors referred to in the D report who are making enquiries regarding other directors), which D report has been filed will not be referred to as reference to a filed D1 would advise that misconduct had been alleged.
If a D report is requested by a third party such as a creditor, the opinion of the insolvency practitioner will constitute personal data of the director(s) to which the absolute exemption of Section 40(2) FOIA applies. The "statutory" information in the remainder of the report is also subject to the absolute exemption of Section 21 of the FOIA as being information which is publicly available from Companies House.
The Insolvency Service has dealt with a number of appeals on the refusal to release copies of D reports to creditors. A small number have appealed to the Information Commissioner and on 2 November 2010 the First-Tier Tribunal (Information Rights) upheld the Information Commissioner's decision of 19 April 2010 that The Insolvency Service was not required to disclose a D report to a creditor due to it being exempt from disclosure under Section 40(2) of the FOIA. The decision of David Cox v Information Commissioner can be viewed by entering the text EA/2010/0092 into the appeal number search field at:
www.informationtribunal.gov.uk/.../search.aspx
3) Requests for disclosure by Regulatory Authorities 

Often requests for disqualification data, such as D reports, are received from Regulatory Authorities (RAs) such as the Financial Services Authority, the Office of Fair Trading, and the Charity Commission etc.
On receipt of these requests, The Insolvency Service has to make a public interest decision about release of the data contained in requested documentation. For example, the provision of the D report is generally available to the RA under Section 35 of the DPA as personal data is exempt from the non-disclosure provisions where the disclosure is required by any rule of law, or for the purpose of, or in connection with, any legal proceedings (including prospective legal proceedings).
In addition the D report would be available to the RA under Section 5 of Schedule 2 of the DPA namely where the processing of data is necessary for the exercise of any functions of the Crown, a Minister of the Crown or a Government department, or for the exercise of any other functions of a public nature exercised in the public interest by any person.
Generally, The Insolvency Service will be satisfied that the provision of information to a RA is in the public interest. Requests will be scrutinised to ensure that the requested material is relevant to the RA.
However, further processing of a D report by the RA is a problematic area. Consequently, permission will not normally be given for the D report to be further processed by the RA on the basis that The Insolvency Service will not support the use of the D report as being, in effect, evidence or an exhibit, to a conclusion drawn by the RA.

Any enquiries regarding this article should be directed 
to: enforcement.technical@insolvency.gsi.gov.uk
53) Consultation: Reform of the process to apply for bankruptcy and compulsory winding-up 

Government announced a public consultation on 7 November 2011 about proposals to reform the way people access bankruptcy and compulsory winding-up – both in respect of petitions presented by debtors (the subject of previous consultations in 2007 and 2010*) and those presented by creditors and third parties. The proposals about winding-up relate specifically to petitions on grounds of inability to pay debts and that the company has passed a special resolution for compulsory winding-up.
* The previous consultations can be accessed by clicking the following links:
http://www.insolvencydirect.bis.gov.uk/insolvencyprofessionandlegislation/con_doc_register/Initialstageconsultationpaper.doc 

http://www.insolvencydirect.bis.gov.uk/insolvencyprofessionandlegislation/con_doc_register/Debtor%20Petition%20Reform%20Final%20Nov%2009.pdf)

The vast majority of creditor petitions are not contested at a court hearing, so the aim is to provide a streamlined administrative route where there is no dispute between the parties. Court focus would then be on the more complex cases that rightly require detailed consideration.
A new pre-application process would require creditor applicants to demonstrate that they have taken all reasonable steps towards reaching a mutually satisfactory solution to the debt problem, before instigating proceedings. Debtors would be encouraged to seek early, free, independent advice. This reflects Government’s desire that people are empowered to make the right decisions for themselves about their finances. The earlier a debtor seeks advice, the more likely it is that they will be able to make a constructive proposal to their creditors.
Where a creditor wishes to proceed with an application, this would be made to a new office of the Adjudicator, based within The Insolvency Service. This office would also receive debtor applications for bankruptcy. Debtors would have an option to pay both the application fee and Official Receiver’s deposit by instalments, although full payment would have to be made before their application could be considered by the Adjudicator. 

More streamlined access would lead to greater efficiencies; quicker access, where appropriate; a facility to apply on-line; and lower application fees.  The level of safeguards is an important part of the proposals – so that there are better outcomes for debtors whilst creditors’ rights are respected.

The consultation document can be found on our website at: http://www.bis.gov.uk/insolvency. Responses should be sent to: policy.unit@insolvency.gsi.gov.uk by 31 January 2012. 
Any enquiries regarding this article should be directed towards Maria Isanzu telephone: 0207 291 6733 email: Maria.isanzu@insolvency.gsi.gov.uk 

General enquiries may be directed to email Policy.unit@insolvency.gsi.gov.uk 
Telephone : 0207 637 1110

18) Insolvency Service publications, leaflets and guides

As a result of the Government’s austerity measures, The Insolvency Service was, along with all other Government departments, asked to review its policy on the production and distribution of all of its hard copy ‘Advertising and Marketing’ material in order to reduce operational costs. 

For The Service the ‘Advertising and Marketing’ umbrella included our full library of information leaflets and guides that cover indebtedness, insolvency options, insolvency processes and procedures, enforcement and redundancy, of which over two million hard copies were distributed to users and stakeholders during the past two financial years.

As a result of this review The Service has decided to cease printing hard copies of all of its information leaflets and guides apart from six publications, which will remain available in hard copy for Official Receivers only as they provide key information about the impact of bankruptcy and compulsory liquidation. 

All of The Service’s information leaflets and guides remain available to view or download free of charge via The Service’s website at http://www.bis.gov.uk/insolvency/Publications. Work is continuing to ensure that all of these online publications are as user and printer friendly as possible. This decision will also ensure that information provided to users will always be correct and up to date.

It has been raised with The Service that the withdrawal of the availability of The Service’s hard copy leaflets and guides may affect an insolvency practitioner’s ability to comply with the requirements of SIP3. However practitioners can continue to provide debtors with a copy of R3s booklet ‘Is a Voluntary Arrangement Right for Me?’ as an alternative to The Service’s “Alternatives to Bankruptcy” leaflet. Additionally practitioners can print copies of the PDF or word versions of The Service’s leaflets from our website for issue to debtors where they feel it is appropriate.

The Service’s National Consultative User Group were consulted as part of this review and the change in this internal policy was also the subject of an Equality Impact Assessment.

Any queries about this notice should be directed to David Swarts,
Strategy, Planning and Communications telephone:  0207 637 6568 or
email: David.Swarts@insolvency.gsi.gov.uk  
44) New Insolvency Rules – update 

We continue to work with drafting lawyers on a new set of Insolvency Rules. These will replace the Insolvency Rules 1986 with a better structured, more consistent and clearer set of rules. This is proving time consuming as we address the many inconsistencies and drafting suggestions identified, including many that have been raised by stakeholders. We have also recently established and are in discussion with a small Focus Group to try to ensure that what we are developing will meet the needs of users. 

In due course we will publish a full working draft of these new rules, together with a detailed explanatory note, for the purpose of inviting feedback and comment from users. We currently anticipate that this consultation will begin in the summer of 2012. We recognise that the document will be lengthy and that stakeholders will require a good period of time to properly review and comment upon that draft. We therefore plan to leave that consultation open for a period of about six months.

The new rules will not come into force before October 2013 and we plan to let users have sight of the final version of them well before the implementation date. That date will also be dependant upon any other insolvency policy proposals, notably anything that may result from the current consultation about possible reform to the petition processes for bankruptcy and court winding-up. In the meantime we will continue to consider and make specific changes to  the existing rules where necessary. 

Any enquiries regarding this article should be directed towards 
Jane Tranter Zone B, 3rd Floor, 21 Bloomsbury St, London WC1B 3QW 
email: jane.tranter@insolvency.gsi.gov.uk
General enquiries may be directed to email:Policy.unit@insolvency.gsi.gov.uk
Telephone 0207 291 6740
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