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18)  Pre-appointment administration expenses

Recent monitoring visits by the RPBs have identified a number of cases where the responsible insolvency practitioner’s pre-appointment administration fees and expenses have been paid directly by the purchaser of the insolvent business.  While there is no specific regulation which prohibits this practice, our opinion is that such a payment may represent a conflict of interest which threatens the objectivity of the insolvency practitioner, and so constitute a breach of the Ethical Code.

We are concerned that an agreement for the purchaser to pay pre-appointment fees effectively reduces the total consideration payable in the transaction by a similar or equivalent amount.  As the insolvency practitioner has a financial interest in his pre-appointment fees being paid, this could represent a self-review threat to his objectivity, one of the fundamental principles of the Ethical Code.
The statutory mechanism to recover pre-appointment administration expenses introduced by the Insolvency (Amendment) Rules 2010 was intended to ensure that creditors would have the opportunity to review the pre-appointment expenses, to consider whether they are reasonable in the circumstances of the case, whether they were incurred in support of the objective of the administration and ultimately to approve their payment.  Any arrangement for the purchaser to directly pay pre-appointment fees and expenses circumvents this mechanism and can effectively reduce the monies available to creditors without them being given the opportunity to assess the appropriateness of the pre-appointment work undertaken.
Where an insolvency practitioner is considering entering into such an arrangement with a proposed purchaser, it is expected that the practitioner would recognise the potential conflict of interest and retain written evidence that the matter had been considered and appropriate safeguards put in place to reduce any perceived or actual threat to his objectivity.
Any enquiries regarding this article should be directed towards 
Chris Phillips, Zone B, 3rd Floor, 21 Bloomsbury St, London, WC1B 3QW, telephone 020 7637 6544, email: Chris.Phillips@insolvency.gsi.gov.uk
General enquiries may be directed to IPPolicy.Section@insolvency.gsi.gov.uk
Telephone: 020 7291 6772

15)  Registration of appointments at Companies House – clarification of United Kingdom jurisdictional issues

It has been brought to our attention that insolvency practitioners are sending notices of their (purported) appointments to Companies House on the basis of court orders made in England & Wales or proceedings commenced under the Insolvency Act 1986, in circumstances where the liquidation, or other insolvency process, should have been commenced under the Insolvency (Northern Ireland) Order 1989.

In our view, the Insolvency Act 1986 provides that companies registered within the jurisdictions of England & Wales, Scotland and Northern Ireland, can only be wound-up in the jurisdictions where they were registered and cannot be wound-up as unregistered companies under any of the other jurisdictions within the United Kingdom.

A company incorporated in Northern Ireland cannot be wound-up as an unregistered company in England & Wales (or Scotland), and a company incorporated outside of the United Kingdom must have, or have had, a principal place of business in Great Britain in order to be wound-up under the Insolvency Act 1986.  In our view,  an unregistered company with a principal place of business in Northern Ireland (but not in Great Britain) can only be wound-up under the Insolvency (Northern Ireland) Order 1989.

Section 426 of the Insolvency Act 1986 allows a court in one part of the United Kingdom to enforce an order made in another part of the United Kingdom as if it had been made within its own jurisdiction.  However, this section does not confer jurisdiction on the court where it would otherwise have none.

In relation to the administration procedure, paragraph 111A of Schedule B1 to the Insolvency Act 1986 provides that a company registered outside of the United Kingdom, with a principal place of business in Northern Ireland, cannot enter administration under the Insolvency Act 1986 unless it also has a principal place of business in England & Wales or Scotland. 

Any enquiries regarding the above should be directed toward Toby Watkinson,
IP Policy Section, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6566; email: toby.watkinson@insolvency.gsi.gov.uk
General enquiries may be directed to IPPolicy.Section@insolvency.gsi.gov.uk 
Telephone: 020 7291 6772

23)  Conduct and Complaints Directorate changes – new contact details

Further to the details provided in Article 22 in Issue 49 of Dear IP, regarding the creation of the new Intelligence & Enforcement Directorate and the installation of “Intelligence Operations Reception” as a single reception point for all referrals of misconduct in both insolvent and live companies, the relevant e-mail contacts have been updated and are as follows:
	intelligence.insolvent@insolvency.gsi.gov.uk

	· For electronic copies of D1 reports, D2 Final and Interim returns and Section 218 reports
· For other complaints or intelligence about insolvent companies

	intelligence.live@insolvency.gsi.gov.uk

	· For complaints or intelligence about live companies and the directors of live companies

· For complaints or intelligence about directors and bankrupts acting in breach (i.e . “Hotline”)


These e-mail addresses replace the following:
· ctt.email@insolvency.gsi.gov.uk

· enquiry@cib.gsi.gov.uk
· enforcement.hotline@insolvency.gsi.gov.uk

· enforcement.intelligence@insolvency.gsi.gov.uk

which are no longer in use, although temporary diverts to the new e-mail addresses exist to cover the change over period.

The correspondence address and fax number remain as before. 

Any referrals or complaints concerning live companies may also be sent to Intelligence Operations by using the Online Complaint Form and associated guidance available on our website.

General enquiries about this article may be directed to intelligence.insolvent@insolvency.gsi.gov.uk  
49)  Redundancy Payments Service new claims handling system - CHAMP (Claims Handling and Making Payments)
Please can you ensure this information is passed on to the people in your organisation who handle Employment Rights Act claims.
You will be aware from previous articles in Dear IP that the Redundancy Payments Service (RPS) has been developing a new computer system for recording and processing claims. 
The dates for implementation of the new system have been confirmed as follows:-
RPO Watford – Monday 15 August 2011
RPO Birmingham – Monday 24 October 2011
RPO Edinburgh – Monday 14 November 2011
The reason for the long delay between RPO Watford and Birmingham is to ensure the system is working effectively before it is rolled out across all sites. This will also mitigate any potential disruption in processing claims during the implementation period.
We would request that insolvency practitioners, and their agents, continue to address case and claim related post, including claim forms, to the respective office addresses until further notice. 

Submission and availability of claim forms

As you will be aware the RP1 forms have been redesigned to enable ICR (Intelligent Character Recognition) and as such the RPS can only accept originals, as photocopied or downloaded versions of the forms cannot be ‘read’ by the ICR software. 
The RP14, RP14a, RP15, RP15a have also been redesigned as ICR forms. These are in stock and are already available from our usual supplier, EC Logistics, who can be contacted by email at publications@bis.gsi.gov.uk or by telephone at 0845 0150 010. Supplies of any of the forms will not be available from any of the RPOs. RP2 form are also ICR documents and will continue to be issued to claimants as notice periods expire, as is done now.
Testing of the scanning and ICR processes has revealed a few issues, which we would be grateful for your assistance with, when submitting documents to us in future.:-
· Post-it notes providing additional information interfere with the scanning process and will cause the whole form to be rejected if the post it note is not spotted when the form is scanned.  We’d be grateful if any additional information could be noted in the relevant comment spaces on the RP1.
· If there is a lot of additional information this should be provided as an attachment at the back of the claim form, with a comment put in the additional comments box to inform the case officer that supporting documents are provided. Please include the claimants name and NI number on any attachments.  This will ensure that where documents go adrift the case officer can pursue. 

We will be undertaking a full review of the new forms approximately six months after the new system is in place so that any improvements or refinements can be planned.
If you have any comments on how we can improve the design or layout of the new forms please send details to RPS.IPCommunications@insolvency.gsi.gov.uk for inclusion in the review.
Submission RP14 and RP14a 
There will be a choice of methods available for the submission of RP14 and RP14a information to the RPS when the new system is in place.
The new style paper form, which can be scanned and information automatically extracted from, is already in circulation and available from EC Logistics in the usual way. The new form requests more information than has previously been supplied so that claims can be processed more quickly upon receipt, with less need to seek further information from either the claimant or the insolvency practitioner.
The new system requires more detailed breakdown of employee information plus specific information in relation to the application of the statutory limit.

The main changes are:-

· Details of what day of the week was used by the business for calculating weekly pay due. This is needed for the statutory limit calculation
· Arrears of pay amount plus details of what the arrears relates to i.e. wages, commission etc
· Holiday year start date
· Holiday period start & end dates for holiday pay owed

These additional details ensure that payments due are correctly assessed within the respective payment category and statutory limit.
An electronic means of submitting the information has also been developed, which will allow insolvency practitioners and their agents to upload the information via a website. This was circulated to insolvency practitioners recently via email including a full copy of the guidance for using the electronic upload and the relevant spreadsheets and schema that you can use. 

10) Registration for RP14a upload
Insolvency practitioners will be automatically registered through their IP registration number. Further information will be issued separately.
Application of the Statutory Limit
As you may be aware, legal advice we have received regarding the application of the statutory limit means that we will be changing the way ‘part week’ payments are calculated when applying the statutory limit, when we move to the new system. Detailed information on these changes is contained in a guidance note that is being sent out under separate cover. 

Any enquiries regarding this article should be directed towards Elizabeth Bird, 
The Insolvency Service, o/s Redundancy Payments Office, 9th Floor, Cobalt Square, Birmingham, B16 8QG  telephone:  0121 678 1807
email: RPS.IPCommunications@insolvency.gsi.gov.uk
5)  Discretionary advertising of insolvency events

Insolvency practitioners are reminded that, following amendments made by the Insolvency (Amendment) Rules 2009, insolvency office-holders now have greater discretion in determining what, if any, additional advertising of insolvency events is required in addition to the requirements to Gazette.

The intention of the changes is to achieve better targeted publicity in insolvency proceedings, which it is expected will lead to savings in the cost of administering insolvencies which may be passed on to creditors by way of improved returns.

Information received from monitoring visits has indicated that many insolvency practitioners are routinely exercising their discretion to advertise proceedings in addition to the Gazette requirements.  The Insolvency Service would not expect this discretion to be exercised routinely in ‘run of the mill’ cases, but rather in cases where clear benefits or a business need can be identified.

Further background information on the circumstances in which it may be appropriate to exercise the discretion to advertise is set out in Article 37, Chapter 15 of Dear IP Issue 39.

Any enquiries regarding this article should be directed towards 
Tom Phillips Zone B, 3rd Floor, 21 Bloomsbury St, London WC1B 3QW, telephone: 020 7637 6307, email: tom.phillips@insolvency.gsi.gov.uk
General enquiries may be directed to IPPolicy.Section@insolvency.gsi.gov.uk 
Telephone: 020 7291 6772

52)  Statements of Insolvency Practice (SIPs) – review and updating 

At the meeting of the Joint Insolvency Committee held on 20 June 2011, the Recognised Professional Bodies, the Insolvency Service and the Insolvency Service Northern Ireland agreed that, as an interim measure pending issue of revised SIPs, certain provisions of SIP 3 and SIP 9 should be relaxed to allow for changes in practice.  SIP9 is currently under review and SIP3 has been identified for review shortly.
The details are:
SIP 3
Paragraph 3.8 requires that a copy of the R3 booklet “Is a voluntary arrangement right for me?” to be sent to debtors.  However, it is now common practice (and expected by OFT) for debt management companies to provide the Insolvency Service booklet “In debt – dealing with your creditors”.  As a result, there could be circumstances where a debtor receives both booklets.
It has been agreed that it would be appropriate for either booklet to be used by insolvency practitioners.
SIP 9

In certain circumstances, where an office-holder is replaced or where an office-holder takes a sequential appointment (for example, if a CVL follows administration), further approval is not required for the basis of remuneration.  The way in which Category 2 disbursements are approved is, of course, separate and, in the circumstances described, under the current SIP further approval would be needed for these disbursements.
It has been agreed that if an office-holder has obtained approval for the basis on which a charge for Category 2 disbursements is made, that basis may continue to be used where further approval of the basis of remuneration is not required.
The position of insolvency practitioners

With immediate effect, the Secretary of State and the Recognised Professional Bodies will interpret SIPs 3 and 9 for monitoring purposes as if they had been amended to take account of the above matters.

General enquiries may be directed to: IPPolicy.Section@insolvency.gsi.gov.uk Telephone: 020 7291 6772.
16)  Insolvency Service Centralisation and Scanning Trial

The Insolvency Service is presently looking at how Official Receiver’s (OR) offices deal with the administration of cases and whether efficiencies can be gained from the centralisation of administrative support.
A trial is due to commence on 1 August 2011 and will run for six months; the purpose being to assess the processes, practicality and any associated risks of centralising case administration in ‘administrative centres’ while maintaining local presence for the initial interviewing and associated activities.  

The trial will affect creditor petition bankruptcy and liquidation cases which would normally have been handled in their entirety by the OR’s office in Cambridge.  For the purposes of the trial examiners based in OR Cambridge will continue to undertake the initial interviewing and routine case instruction, with OR Birmingham ‘B’ acting as the administrative centre and undertaking all other functions.
For the duration of the trial the OR in Birmingham ‘B’ will be appointed as Liquidator/Receiver and Manager/Trustee on all such cases and ownership of the case will rest with him.  

The centralisation trial will run alongside a further trial of scanning and electronic case files which the Insolvency Service is looking to introduce in the near future.

During the course of this trial, while you may receive correspondence from Birmingham regarding meetings of creditors and Secretary of State appointments in respect of cases within OR Cambridge’s geographical area, the operation of its IP rota will remain unaffected.

It is not anticipated that this trial will have any significant impact on the interaction between OR’s offices and insolvency practitioners however feedback regarding any experiences you have as a result of this trial is welcomed.  Any such feedback can be directed to the contact details below or either of the ORs participating in the trial at Birmingham ‘B’ or Cambridge. 
Any enquiries regarding the above should be directed towards Joanna Winterton, Insolvency Service, Centralised Activities Directorate, 2nd Floor, 3 Piccadilly Place, London Road, Manchester M1 3BN; telephone: 0161 234 8476 
email: Joanna.winterton@insolvency.gsi.gov.uk
43)  Charging of VAT in Individual Voluntary Arrangements
Insolvency Practitioners will no doubt be aware of the VAT Tribunal decision in the case of Paymex Ltd v HMRC, and the issues arising in respect of potential refund claims in IVA cases where VAT has been charged and paid over to HMRC. Questions have been posted to the Recognised Professional Bodies, R3 and those providing compliance services, about some of the points requiring clarification.
We understand that HMRC will not be appealing the decision.  An HMRC briefing note has now been issued, and is available at the link below:

http://www.hmrc.gov.uk/briefs/vat/brief2711.htm 
Whilst we are not in a position to give definitive advice, we would remind practitioners of the following principles which should be taken into account when considering what action, if any, they may contemplate in respect of VAT previously charged and paid to HMRC:

1) Insolvency practitioners acting as supervisors do so in accordance with basic trustee principles and therefore they should act in the best interests of the beneficiaries of the estates in respect of which they have been appointed.
2) Where an estate has suffered a charge for VAT, practitioners should carefully identify  the appropriate recipient of any potential refund - ordinarily we would expect the estate to be the beneficiary of such a refund.  HMRC may resist claims for a refund unless it is used to reimburse the estate that suffered the original charge for VAT.
Insolvency practitioners considering lodging a claim for repayment will need to take advice as to whether they have the legal standing to claim a VAT refund in closed cases, having regard to the above principles.  In addition, as indicated above, HMRC may resist claims for a refund of the tax charged and paid over by the practitioner unless such a refund was to be used to reimburse the party that suffered the original charge for VAT. 
Insolvency practitioners may also wish to consider whether they should lodge with HMRC a protective notice of their intention to claim refunds, with a view to fixing the claim period and potentially maximising recoveries. There may be some expectation amongst creditors and their representatives that practitioners should instigate claims, at least in open cases. 

We will be discussing the implications of the decision with HMRC and the Recognised Professional Bodies, and hope to be able to provide more definitive guidance on the issue in due course.

General enquiries may be directed to:   IPPolicy.Section@insolvency.gsi.gov.uk
Telephone: 020 7291 6772 .
7)  Report following final meeting in voluntary liquidation (members’ and creditors’ voluntary liquidation)

Rule 4.126(1E) and rule 4.126A(4) of the Insolvency Rules 1986, as amended by the Insolvency Amendment Rules 2010, states that the liquidator’s report of the winding up is a report that is laid before the final meeting. 

However Companies House has been receiving copies of the draft reports which were sent to creditors or members prior to the final meeting taking place. Companies House requires a copy of the report which was laid and agreed by creditors or members at the final meeting. 

This should include the outcome of the final meeting as per Rule 12A.47(1) of the Insolvency Rules 1986 and also specify the dates of the opening and closing of the winding up (i.e. to the date of the final meeting) as per Rule 12A.47(2).

Insolvency practitioners are asked to ensure that they send the final report laid before creditors and members which includes the required information as set out above to Companies House and not the draft copy which was sent prior to the meeting. 

This will save the time, effort and additional cost incurred by insolvency practitioners having to revisit documents which are returned to them for correction by Companies House.

Any enquiries regarding the above should be directed towards Alun Howells, Policy Section, Companies House, Crown Way, Maindy, Cardiff CF14 3UZ, Telephone: 02920 308184, email: ahowells@companieshouse.gov.uk

General enquiries may be directed to email IPPolicy.Section@insolvency.gsi.gov.uk
Telephone: 020 7291 6772








Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


