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17) Administration expenses: Financial Support Directions and The Pensions Regulator

On 10 December 2010 Mr Justice Briggs delivered a judgment in the High Court in actions brought by the administrators of the Lehman Brothers and Nortel Groups to the effect that where a Financial Support Direction (FSD) is issued to an insolvent company after the commencement of its administration, the cost of complying with it is an expense of the administration and must be paid before any disbursement to unsecured creditors (and also ahead of the administrator’s remuneration in the priority of expenses). The administrators have been given permission to appeal but we are considering its implications in any event. This will include discussing the judgment with representative bodies over the coming weeks. 

The FSD, which is part of the Pensions Regulator’s anti-avoidance regime, was introduced by the Pensions Act 2004 alongside the creation of the Pensions Protection Fund (PPF). A FSD, which requires reasonable financial support to be put in place for a scheme by its employer or those connected or associated with the employer, was intended to protect scheme members' benefits and reduce the risk of calls on the PPF. The Pensions Regulator’s powers include conditions set out in the legislation that limit their use and the Regulator is required to act reasonably, mindful of other directly affected parties. The judgment found that this was highly relevant in mitigating administrators’ concerns as the Regulator can and should identify a level of financial support that takes account of creditor claims. 

The Regulator has published a statement on its web-pages in response to the judgment, which confirms that it will not alter its approach to determining FSDs in any situation including its duty to act reasonably in using these powers and to have regard to the interests of those directly affected by them. The Regulator’s statement is available at  http://www.thepensionsregulator.gov.uk/press/pn10-26.aspx
The issue of administration expenses is one that has been raised by several stakeholders during the engagement we have been undertaking in recent months as part of our work to modernise the Insolvency Rules in England and Wales. This judgment adds weight to the case for reviewing Rule 2.67 and the administration expenses regime and we will therefore discuss this rule more generally when we meet with representative bodies early in the new year.  We will keep practitioners and other stakeholders informed of the outcome of those discussions and of any changes we might subsequently propose to make.  We are grateful for the numerous responses which have been submitted to the letter we published at the end of October 2010 inviting views as to whether or not we should proceed with a full re-write of the1986 Rules. Those responses are in the process of being considered and we expect to be able to announce Ministers’ decisions on the way forward early in the new year. 
Any enquiries regarding this article should be directed towards                                    Tom Phillips Zone B, 3rd Floor, 21 Bloomsbury St, London WC1B 3QW, telephone: 020 7637 6307, email: tom.phillips@insolvency.gsi.gov.uk
21) Conduct return reminder letters issued by Corporate Conduct Team
Insolvency practitioners will be aware that The Insolvency Service has launched a new IT system under a comprehensive change programme.  The launch of this new system has given rise to a number of “business as usual” issues, one of which is the production and posting of the conduct return reminder letters to insolvency practitioners during months five and six of their appointment as officer holder. The letters remind insolvency practitioners of their obligation to submit a conduct return to the Secretary of State.

Unfortunately, no reminder letters have been issued by the Secretary of State since 
7 October 2010 and the problem is ongoing.  The Insolvency Service is working to resolve this issue but in the interim period insolvency practitioners are advised not to rely on the receipt of a reminder letter to prompt the production of their conduct returns.

Any enquiries regarding the above should be directed towards Elizabeth Pigney Corporate Conduct Team, Third Floor, Cannon House, 18 Priory Queensway, Birmingham, B4 6FD; telephone: 0121 698 4397, email: Elizabeth.Pigney@insolvency.gsi.gov.uk  

General enquiries may directed to: cct.email@insolvency.gsi.gov.uk 

48) Redundancy Payments Service new claims handling system - CHAMP (Claims Handling and Making Payments)
Hopefully by now you will all be aware that Redundancy Payments Service (RPS) will soon be introducing a new computer system which we hope will speed up our claims processing. The system is called CHAMP (Claims Handling and Making Payments).  Earlier in the year we delivered a series of presentations to insolvency practitioners in a number of locations around the country.  In January and February 2011 we will be delivering a further round of presentations for those who missed the earlier ones and also to update everyone on progress, including the introduction of the new claim forms and the roll out process.

CHAMP will drastically change the way we work bringing efficiency savings and improved customer service.  The expected “Go Live” date is March/April 2011, once a definite date is known we will issue a further update providing more specific detail. Development has progressed well and final user acceptance testing will take place prior to go live to fully test all aspects of CHAMP.

The purpose of this article is to update you on progress and changes that will impact on you in the coming weeks, to provide details of the dates and locations of the presentations and to invite you attend or send representatives along.  

Introduction of new forms

You will by now have started to receive the new RP1 claim forms when you place an order with EC Logistics. These are designed to enable scanning and Intelligent Character Recognition (ICR).  We are introducing these forms prior to CHAMP going live so that they are in general circulation and everyone is familiar with them.  Once CHAMP is live we will only able to process claims made on the new ICR forms.  It will be appreciated if you can start to use the new forms as soon as you receive them but please send them to the RPO dealing with the geographical area in which the insolvent business is based (as you do now) and not to the address on the back of the form as this is the address of the scanning centre which will not be in use until immediately before CHAMP itself goes live.  Please feel free to cross this address through for now so claimants don’t return the forms directly to the RPS, there is also space for you to stamp the form with your office address. 
We will issue a further instruction advising you when to start sending the forms to the new RPS address. We will not be printing any further copies of the old Guide To Redundancy Payments containing the old claim form although an update version will be available on the Insolvency Service website. 

The new RP1 forms contains all the information that the ex-employee needs to fill the form in and we have also produced a double sided fact sheet for you to issue to redundant employees with the new RP1 claim form. The fact sheet is available electronically or via our website.  

Submission of RP14A data.
Once CHAMP is live, insolvency practitioners will be able to submit RP14 and 14a information in two different ways. Our original plan was that insolvency practitioners would be able to submit the RP14A data by accessing an online ‘portal’ but development of this has been delayed due to Government funding restrictions.  Therefore, following consultation with insolvency practitioner representatives from the Employment Rights Act Committee & Employment Rights Act Forum Groups we are developing a spreadsheet which insolvency practitioners can complete and send to us by logging on to a website. This will be demonstrated at the presentations.  The use of the spreadsheet will be introduced when CHAMP goes live and again we will issue further guidance about how to use this. Alternatively there are new ICR forms for submission of the RP14 and 14a information and these will be released in the new year.
Introduction of seven day week 

The statutory limit for arrears of pay and holiday pay claims should be calculated for part weeks using a seven day week.  Introduction of this change has been deferred to coincide with the introduction of CHAMP.  The new claim forms include information to enable CHAMP to do this.  A short guidance note on how the RPS will be applying the rules relating to the seven day week will be issued shortly.

Implementation

Watford RPO will be the first RPO to go live with CHAMP, followed by the two Birmingham offices and then Edinburgh.  In preparation for this we will be issuing further instruction about where to send documents on existing Chirps cases and new CHAMP cases in the lead in period.

There will be a period of approximately seven days at each RPO site where claims cannot be processed prior to go live.    
Regional Presentations

Each session will last for approximately one hour with an opportunity to ask questions.  The dates and locations of the presentations are as follows :

Leicester  Thursday 13th January 2011

Official Receivers Office, The Insolvency Service, 4th Floor, Wellington House, Wellington Street, Leicester LE1 6HL
One session at 11.00 a.m.

Cardiff Wednesday 19th January 2011

Official Receivers Office, The Insolvency Service,  3rd Floor, Companies House, Crown Way, Cardiff.  CF14 3ZA

One Session at 11.00 a.m.

Manchester Thursday 20th January 2011
  

Official Receivers Office, The Insolvency Service, 2nd Floor, 3 Piccadilly Place, Manchester M1 3BN

One session at 11.00 a.m.   

Edinburgh Thursday 27th January 2011

Redundancy Payments Office, The Insolvency Service, Ladywell House Ladywell Road, Edinburgh EH12 7UR

One session at 11.30 a.m.
Birmingham
Wednesday 2nd February 2011

Official Receivers Office, The Insolvency Service, Cannon House, 18 Priory Queensway, Birmingham, B4 6FD

Two sessions one at 11.00 a.m. and one at 2.00 p.m.    

Southampton Thursday 3rd February 2011

Official Receivers Office, The Insolvency Service, Suite A Waterside House, Town Quay, Southampton SO14 2AQ
One session at 11.00 a.m.

London Thursday 10th February 2011
Official Receivers Office, The Insolvency Service, Conference Centre, 21 Bloomsbury Street, London WC1B 3SS
Two sessions one at 11.00 a.m. and one at 2.00 p.m.    

Plymouth 18th February 2011

Official Receivers Office, The Insolvency Service, Cobourg House, Mayflower St, Plymouth PL1 1DJ 

One session at 11.00 a.m.
Newcastle Thursday 24th February 2011

Official Receivers Office, The Insolvency Service,  1st Floor, Melbourne House, Pandon Bank, Newcastle upon Tyne NE1 2JQ

One session at 11.30 a.m.
If you wish to attend any of the presentations please indicate your booking requirements and details on the form overleaf.  This should be returned by post or e-mail to the address below.  

Any enquiries regarding this article should be directed towards 
Susan Larkin at Redundancy Payments Service, Cobalt Square 83 – 85 Hagley Road, Edgbaston, Birmingham B16 8QG. Telephone: 0121 678 1801, 
email: susan.larkin@insolvency.gsi.gov.uk 
CHAMP Presentations to Insolvency Practitioners 2011

To : 
Susan Larkin

Redundancy Payments Service, 

Cobalt Square 83 – 85 Hagley Road, 

Edgbaston, 

Birmingham B16 8QG

Telephone: 0121 678 1801       

email:     susan.larkin@insolvency.gsi.gov.uk 

Organisation
---------------------------------------------------------------------------------

Location of Presentation you wish to attend
-------------------------------------------------

Time of presentation

---------------------------------------------------

(Birmingham and London only)

Names of all those attending
-------------------------------------------------------------------

-------------------------------------------------------------------

-------------------------------------------------------------------

-------------------------------------------------------------------

-------------------------------------------------------------------

-------------------------------------------------------------------

Main contact name and details
----------------------------------------------------------

(including e-mail address)


Please return to Birmingham RPO by Friday 31st December 2010

50) Debtor petition reform and Official Receiver automatically becoming trustee: Publication of consultation responses

Debtor Petition Reform and Early Discharge

The summary of responses to the consultation on debtor petition reform and early discharge is now available to view on our website.  In a written statement to Parliament made in October 2010, Minister Edward Davey said:

“It is clear from the responses that interested parties see benefits in removing the court from the process in circumstances where it is unnecessary for a court to take a decision. The Insolvency Service will be exploring with Ministry of Justice and HM Courts Services how best to realise those benefits to produce a bankruptcy system that is suitably accessible and affordable, as well as providing an efficient service for all those who need to use it. I expect that this work will result in enhanced and detailed proposals being published in due course.

There was also support for repeal of early discharge. This requires primary legislation, and will therefore be brought forward when Parliamentary time allows.”
The consultation, which ran between November 2009 and February 2010, gave specific consideration to the concept of a bankruptcy order on a debtor’s petition being made administratively by an official appointed by the Secretary of State, rather than being made by the court. The consultation paper welcomed views on the detail of what this new bankruptcy application process might look like, and we are grateful to all those who took the time to respond to the proposals.  

The official receiver becoming trustee on the making of the bankruptcy order and the removal of the requirement to file a ‘no meeting’ notice in some company compulsory winding up cases

In March 2010 we also invited views on our proposals for the official receiver to become trustee of the bankrupt’s estate on the making of the bankruptcy order, and to remove the requirement to file a ‘no meeting’ notice in certain company compulsory winding up cases. 
The responses to that consultation, which closed on 31st May, together with a revised impact assessment, have now been published and are available to view on our website at the link below: 

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/con_doc_register/registerindex.htm
We are again very grateful to all those who responded to the consultation. The views expressed have helped formulate the final policy intentions, which are to:

1. 
Allow for the official receiver to become the first trustee on the making of the bankruptcy order, thus removing the need for the current notice of ‘no meeting’ to be sent to creditors and to be filed at court; and

2. 
In all compulsory liquidation cases, remove the requirement for the official receiver to issue a notice of ‘no meeting’ to creditors or file such notice at the court.

As with the proposals for the removal of early discharge, those for the official receiver to become trustee on the making of the bankruptcy order and to remove the requirement to file ‘no meeting’ notices in all compulsory and bankruptcy cases will be taken forward when Parliamentary time permits.

Any enquiries regarding this article should be directed towards                                    Maria Isanzu, 21 Bloomsbury Street, London WC1B 3SS. Telephone:  020 7291 6733 email: maria.isanzu@insolvency.gsi.gov.uk 
General enquiries may be directed to  policy.unit@insolvency.gsi.gov.uk   
Telephone 020 7637 1110.
42) Operation of the IVA Regime 

Following the last meeting of the IVA Standing Committee, which meets to identify and discuss the operation of the IVA regime, a couple of issues were brought to light, which the meeting agreed should be brought to insolvency practitioners’ attention via Dear IP. 

The May 2010 Protocol

Insolvency practitioners that offer standard consumer-based IVAs are reminded to use the up-to-date version of the Protocol, which should have been the version used since 1 May 2010 (link to 2010 Protocol).  Not using this version results in creditors and/or their agents seeking modifications to the proposal that you have sent out, which are both costly and time-consuming, and which could be avoided. An overview of the changes that were agreed by the Standing Committee can be viewed here.

Chairman’s Report following the meeting

Under Rule 5.27 of the Insolvency Rules 1986 a copy of the Chairman’s report of the meeting – and whether or not the arrangement has been approved, with or without modifications – should be filed at court within four business days and as soon as reasonably practical thereafter sent to creditors (R5.27(4A)(a)); or if there is no court involvement it should be sent to creditors within four business days of the meeting (R5.27(4A)(b)). There was some concern expressed that some of these reports were taking considerably longer and may result in creditors taking recovery action which is both distressing for the debtor and expensive for the creditor. Insolvency practitioners are asked to ensure that reports are sent out to creditors as quickly as possible after the meeting and certainly within the time period in the Rules.

Any enquiries regarding this article should be directed towards 
Sam Roberts, Policy Unit, 3rd Floor, 21 Bloomsbury Street, London, WC1B 3SS. Telephone: 020 7291 6822  email: Sam.Roberts@insolvency.gsi.gov.uk 

General enquiries may be directed to email Policy.Unit@insolvency.gsi.gov.uk 

Telephone: 020 7291 6740 

6) Progress reports in a voluntary winding up  - Rule 4.49C
Rule 4.49C – CVL of the Insolvency Rules 1986 sets out the periods for which a liquidator must produce a progress report.  Rule 4.49C – CVL(3) covers the period when a liquidator ceases to act and states:

(a) the prescribed period for which the liquidator must produce a progress report ends on the date of that liquidator’s ceasing to act, and

(b) the prescribed period for which the new liquidator (if any) must produce a progress report is the period of 1 year commencing immediately after that date and every subsequent period of 1 year (subject to the further application of this paragraph when that new liquidator ceases to act).

The purpose of this article is to provide clarity in the circumstances where there are joint appointees and the resignation of an appointee leaves or one more original appointee in office.  Where there are joint liquidators and one leaves office, the progress report drafted when they leave will be completed in the name of all appointees at that date and future progress reports would be twelve months after that, for all new and/or continuing office holders.  There should be not be two timelines in place for new and continuing appointees.

Where a voluntary liquidator leaves office within the first twelve months of the liquidation, the wording of Sections 92A and 104A means that no progress report is required to the date of the departing liquidator ceasing to act.  Rather, their activity will be rolled up into the first progress report under those sections by the new and/or continuing liquidators.

Any enquiries regarding this article should be directed towards Catherine Collinson, IP Policy Section, Area 3.7, 21 Bloomsbury Street, London WC1B 3QW; 
telephone: 020 7291 6873; email: catherine.collinson@insolvency.gsi.gov.uk
General enquiries may be directed to email   IPPolicy.Section@insolvency.gsi.gov.uk
Telephone 020 7291 6772







Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


