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15) Notice of intention to appoint an administrator 

The Insolvency Service has been asked to provide its view on the circumstances in which a copy of the Form 2.8B notice of intention to appoint an administrator is required to be given to the persons specified in Rule 2.20(2) of the Insolvency Rules 1986 by either the directors or the company (depending on who is seeking to effect the appointment).

It is our view that, when read together, paragraph 26(2) of Schedule B1 of the Insolvency Act 1986, Rule 2.20 and Form 2.8B should be interpreted to mean that paragraph 26(2) does not give rise to a standalone requirement to give notice of the intention to appoint an administrator.  Form 2.8B is not a form that can be completed unless notice of intention to appoint is also being given under paragraph 26(1). Rule 2.20(2) requires that specified persons must be given a copy of the Form 2.8B notice (given under paragraph 26(1)) and a copy of the form cannot be made and given where no original form exists. To interpret paragraph 26(2) as requiring a standalone notice independent of paragraph 26(1) would serve no useful purpose and would be contrary to the policy intention. 

The Insolvency Service has commenced preparation of the new insolvency rules following the delivery of the first two phases of rules modernisation in April 2009 and April 2010.  We have now started to publish draft parts of the proposed new rules on The Insolvency Service website to give stakeholders the opportunity to familiarise themselves with the new structure and drafting of these rules and to provide any feedback. When preparing the new rules on Administration, we propose to clarify the content in current Rule 2.20 to follow the interpretation given above.  
Any enquiries regarding the above should be directed towards Neil Ogilvie, Zone B, 3rd Floor, 21 Bloomsbury St, London WC1B 3QW, telephone: 020 7637 6307, 
email: Neil.Ogilvie@insolvency.gsi.gov.uk   
General enquiries may be directed to: policy.unit@insolvency.gsi.gov.uk 
Telephone: 020 7291 6772

16) Extensions to administration in Scotland

Insolvency practitioners have drawn The Insolvency Service’s attention to the fact that Scottish courts have been unwilling to grant administration extensions under paragraph 76 of Schedule B1 to the Insolvency Act 1986 in cases where creditors have not been provided with an opportunity to object to such an extension.  

The Insolvency Service considers that it would be a burden to require administrators to separately contact the creditors shortly prior to applying for an extension, for little corresponding benefit.  However, it is mindful of the concerns of the Scottish courts and of the possible difficulties that insolvency practitioners could encounter were those concerns not adequately addressed.  

Accordingly (and following correspondence with court officials), it is proposed  that, where the administrator, based on his or her professional judgment, anticipates (at the date of the first progress report) that there will be a need to extend the administration beyond 12 months, that the progress report be used to relay this information to creditors. In doing this, the report should also provide an email or postal address to which any concerns about the extension can be sent.  If an extension is subsequently required, the administrator can prove to the court, if necessary, that creditors have had an opportunity to object to the extension (and draw the court’s attention to any such objections received).

The Insolvency Service does not anticipate that such statements will be put into progress reports as a matter of routine, as to do so will be unlikely to address the concerns of Scottish judges. Rather this content should only be included where there is a realistic expectation that an extension will become necessary and that such an application would be made within three or four months of the progress report in question.
Any enquiries regarding this article should be directed towards
Steven Chown, 21 Bloomsbury St, London WC1B 3QW telephone:  020 7637 6501
 email:  steven.chown@insolvency.gsi.gov.uk 

General enquiries may be directed to email:  policy.unit@insolvency.gsi.gov.uk 

Telephone:  020 7291 6772

59) Proposal for the withdrawal of Insolvency Services account facilities for voluntary liquidations
The Insolvency Regulations 1994 provide for the Insolvency Services Account (ISA), which is administered by The Insolvency Service, to be used in all cases by liquidators in compulsory winding-up cases and trustees in bankruptcy.  Since 2004, liquidators in voluntary liquidations who were formerly also required to use the ISA have been able to choose alternative account  providers in the commercial sector. 
Proposal
The use of the ISA by voluntary liquidators has seen a marked and continuing decline since 2004 which has meant that consideration must be given as to whether the ISA facility is any longer required for voluntary liquidation cases. The Insolvency Service is therefore proposing to remove this option but would like to invite the views of those who may be affected before submitting the proposal for formal Ministerial approval and making subsequent amendments to relevant legislation.
Please note that this proposal, if implemented, would not have any effect on the current arrangements for unclaimed dividends.
Consultation
Since 01 October 2010 a consultation document has been placed on 
The Insolvency Service website under the title “Consultation On Withdrawal of ISA facilities in Voluntary Liquidations”. This can be accessed in the live consultation register at:

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/con_doc_register/registerindex.htm
The consultation closes on 17 December 2010 and we would encourage insolvency practitioners to submit their views

Any enquiries regarding the consultation or requests for hard copies of the proposal document should be directed to Stephen Parcej, The Insolvency Service, Finance Governance and Accounting Services Directorate, Zone B, 5th Floor, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7291 6761 
email: Stephen.parcej@insolvency.gsi.gov.uk
General enquiries may be directed to DSM.FGAS@insolvency.gsi.gov.uk
44) Consulting with employees facing redundancy

Insolvency practitioners have been informed on a number of occasions of the legal requirement under the Trade Union & Labour Relations (Consultation) Act 1992 to consult and notify in connection with proposed collective redundancies (see  Dear IP Articles 33, 39 and 40 of Chapter 11). Two recent Tribunal decisions in the administration of ‘Nortel’ have provided further clarification on issues previously raised. 

In particular, the Employment Tribunal in England & Wales were of the view that it is incorrect to state that there is a conflict between the interests of creditors and the duty to consult with employees. They commented that the duty to protect creditors’ interests does not give the administrator any ‘fiat’ to ignore legal obligations which might impact on the financial interests of the creditors.

Administrators must comply with their legal obligation to consult and notify and it is therefore a question of balancing the competing interests of the creditors and employees in the particular circumstances in such a way to ensure compliance with the legal obligations. This balancing is similar to the duty of an office holder to comply with environmental or health and safety legislation whilst at the same time giving due regard to the interests of creditors.

It is also interesting to note the comments made by the Industrial Tribunal conducted in the Northern Ireland jurisdiction in relation to circumstances where there are practical constraints on full consultation. The Tribunal indicated that a ‘high quality consultation process’ could still take place within a period of much shorter duration than the full statutory requirement. In short, effective and meaningful consultation must still take place even where there are practical difficulties in doing so.

Where such consultation occurs, this may enable a Tribunal to consider whether to reduce or even extinguish a protective award, which, in turn, would lessen the burden on public funds.

The Insolvency Service website contains guidance for insolvency practitioners on employment rights claims. It recommends that, where appropriate, an insolvency practitioner consulted about insolvency should advise the employer to start the required redundancy process immediately so that it is in motion at the time of their appointment. It is also considered good practice to document this and additionally refer the employer to the consequences of non-compliance.

Where appointed as officeholder, the insolvency practitioner should immediately review what steps have been taken in relation to this process and ensure that effective consultation is either commenced at the earliest opportunity, or it continues to take place. It is appreciated that the insolvency practitioner may well need to operate within a tight time frame but even where there is a degree of uncertainty in respect of possible redundancies the consultation process should begin and it should include ways of:

· avoiding the redundancy situation or dismissals; 
· reducing the number of dismissals involved; and
· mitigating the effects of any dismissals. 

It is a question of employers and/or officeholders and employee representatives working together to try to find common solutions.

In tandem with the above, Jobcentre Plus should also be notified as they can provide support through a rapid response function that can be mobilised on the same day as any redundancies are announced. The support on offer includes help and advice about the labour market, how to search for jobs as well as information about benefits and tax credits. 

It is pleasing to note that Jobcentre Plus consider that there has been an improved level of co-operation through the Memorandum of Understanding which was agreed between themselves, The Insolvency Service and R3 to assist in this process.

Any enquiries regarding this article should be directed towards Steve Lamb, 
IP Policy Section, 21 Bloomsbury Street, London WC1B 3QW. 
Telephone: 020 7637 6698, email:  steve.lamb@insolvency.gsi.gov.uk 

General enquiries may be directed to IPPolicy.section@insolvency.gsi.gov.uk Telephone:  0207 291 6772
45) Introduction of CHAMP claims handling system

The introduction of the CHAMP (Claims Handling and Making Payments) computer system is due to go live early 2011. The new system has been designed to apply the statutory limit to payments from the National Insurance Fund under the 7 day week principle whereby entitlement is apportioned over an actual week (7 days) as opposed to a persons ‘working week.’ This does not affect the way in which the employer calculates unpaid entitlement due under the contract of employment, e.g. the normal ‘working week’ principle.  The Redundancy Payments Service will issue an explanatory note on how claims are to be calculated before Champ is introduced. 
Any enquiries regarding this article should be directed towards Dave Rowan at Insolvency Service, Redundancy Payments Service, 21 Bloomsbury Street, London, WC1B 3QW. Tel: 0207 637 6448 email: dave.rowan@insolvency.gsi.gov.uk
General enquiries may be directed to: redundancy.payments@insolvency.gsi.gov.uk
46) Claims from directors for payments from National Insurance Fund

Redundancy Payments Offices have been contacted by certain directors of insolvent companies concerning approaches that have been made to them by outside organisations offering assistance in the completion of claim forms RP1 & RP2. A percentage of the amount the director receives from the National Insurance Fund is then claimed as their fee. 

In the vast majority of cases there are no issues concerning directors’ claims and they are paid accordingly. The Redundancy Payments Office takes the view that if anyone needs advice on completion of any claim form they can get such help, without incurring any expense, either from the Redundancy Payments Office, the insolvency practitioner, or organisations such as the CAB.
Any enquiries regarding this article should be directed towards Dave Rowan at Insolvency Service, Redundancy Payments Service, 21 Bloomsbury Street, London, WC1B 3QW. Tel: 0207 637 6448 email: dave.rowan@insolvency.gsi.gov.uk
General enquiries may be directed to: redundancy.payments@insolvency.gsi.gov.uk
47) Minimum wage raised from October
The National Minimum Wage Regulations 1999 (Amendment) Regulations 2010 raise the NMW from £5.80 to £5.93 as from 1 October 2010. They also make other changes:

· the age at which a worker qualifies for that normal minimum rate is lowered from 22 to 21;
· the NMW for a worker between 18 and (now) 21 is raised from £4.83 to £4.92;
· the NMW for a worker under 18 is raised from £3.57 to £3.64;
· a new rate is introduced (in an amended regulation 13) of £2.50 for a worker under 19 in the first 12 months of an apprenticeship.
The regulations are available at the following link
http://www.legislation.gov.uk/uksi/2010/1901/contents/made
Any enquiries regarding this article should be directed towards Dave Rowan at Insolvency Service, Redundancy Payments Service, 21 Bloomsbury Street, London, WC1B 3QW. Tel: 0207 637 6448 email: dave.rowan@insolvency.gsi.gov.uk
General enquiries may be directed to: redundancy.payments@insolvency.gsi.gov.uk

62) Bribery Act 2010 – notice of consultation

Insolvency practitioners may be aware that the Bribery Act 2010 will come into effect in April 2011. The Ministry of Justice is consulting on the guidance to be issued about commercial organisations preventing bribery (section 9 of the Act) and the closing date for comments is 8 November 2010.
This consultation is open to anyone with an interest in the guidance to be published under section 9 of the Bribery Act 2010. The guidance is about procedures which commercial organisations can put in place to prevent persons associated with them from bribing.
A copy of the consultation may be accessed via the following link:

http://www.justice.gov.uk/consultations/briberyactconsultation.htm 
Any enquiries regarding this article should be directed towards 
Devorah Burns, 21 Bloomsbury St, London WC1B 3QW telephone:  020 7291 6770 email:  devorah.burns@insolvency.gsi.gov.uk 

General enquiries may be directed to email: ippolicy.section@insolvency.gsi.gov.uk
Telephone:  020 7291 6772








Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


