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18) Obtaining insolvency appointments through on-line introducers 

It has come to The Insolvency Service’s attention that a number of insolvency ‘introducer’ businesses have been advertising their services on the internet, particularly, although not exclusively, in the context of pre-pack administrations.  A number of these websites appear to be making dubious statements which may be misleading, unethical or factually incorrect.  Examples of such statements include:
· Statements to the effect that a company’s debts can be dumped and the business acquired for little/nominal consideration or at preferential rates.

· Statements suggesting that no investigation would be carried out into the affairs of a company.

· Statements which claim that as part of the process they can help avoid making payments under personal guarantees.

· Statements suggesting that the deal will be arranged with the introducer and a “trusted” insolvency practitioner will be used to complete the deal.

The Insolvency Service is concerned that this type of advertising may result in businesses that may in fact be viable or otherwise saleable being sold back to existing management without any attempt to undertake proper marketing or valuation exercises and that this may result in reduced realisations for creditors.  
The Insolvency Service has received a number of representations from interested parties expressing concern about this issue and is concerned to ensure that insolvency practitioners accepting work from these sources have the appropriate safeguards  in place to ensure that actual or perceived threats to the fundamental ethical principles are eliminated or reduced to an acceptable level.

Insolvency practitioners may therefore wish to take particular care when accepting appointments from such sources and may wish to consider that directors could have received pre-insolvency advice that is potentially inaccurate and/or misleading.  
The Insolvency Service is aware that only a very small number of disclosures to creditors in pre-pack administrations pursuant to SIP 16 identify that the source of the insolvency practitioner’s introduction was such a business entity providing advisory or introductory services.  Insolvency practitioners are reminded that if they obtain an introduction to the company through such an entity’s involvement then they are obliged to disclose this fact to creditors.

Misleading advertising and the Insolvency Ethical Code

In the context of the advertising content contained in the websites of insolvency introducers, The Insolvency Service wishes to draw insolvency practitioners’ attention to paragraphs 63 to 69 “Obtaining insolvency appointments” of the Insolvency Code of Ethics (ICE).

Paragraph 63 of ICE provides that the payment or offer of any commission or valuable consideration towards the introduction of an insolvency appointment is inappropriate.  The only exception to this being whereby specific arrangements are in place with an employee of the insolvency practitioner whose remuneration is based in whole or part on introductions obtained.

Paragraph 65 states that before accepting an insolvency appointment the insolvency practitioner should satisfy himself that any marketing or advertising which may have given rise to the appointment was fair, not misleading, does not contain unsubstantiated statements and complies with relevant codes of practice in relation to advertising. 
Paragraph 66 states that any advertisements or other marketing should be clearly distinguishable as such and be legal, decent, honest and truthful.

Paragraph 69 provides that where an insolvency practitioner or his firm advertises for work via a third party, it is the responsibility of the insolvency practitioner to ensure that third party follows the advertising guidance in the ICE.  

The Insolvency Service therefore considers that insolvency practitioners:

· Should not make any payment to an introducer unless it is of an employment nature.

· Are responsible for ensuring that any advertising or marketing material from which they obtain insolvency appointments, whether produced by a third party or employee, is fair, not misleading and substantiated.

· Should be aware that the involvement of a business giving pre-insolvency introductory advice, particularly in the context of pre-pack sales to connected parties, may give rise to actual or perceived threats to the fundamental ethical principles.

· Should disclose the involvement of any such business in any SIP16 disclosure where the involvement of the business led to the introduction of the office-holder to the company and otherwise in reports to creditors where SIP16 does not apply.

· Should not accept appointments where potential threats to the fundamental ethical principles cannot be eliminated or reduced to an acceptable level.
The Insolvency Service will report any insolvency practitioner to their authorising body where we become aware that insolvency appointments have been obtained on the basis of advertising that is in breach of the ethical code, or where the insolvency practitioner has not taken appropriate steps to eliminate or reduce threats to the fundamental ethical principles by making appropriate disclosures to creditors.

Any enquiries regarding this article should be directed towards: Toby Watkinson, IP Policy Section, Area 3.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7637 6566;  email: toby.watkinson@insolvency.gsi.gov.uk 
Enquiries regarding this article may be directed to IPPolicy.section@insolvency.gsi.gov.uk  Telephone:  0207 291 6772

20) Submitting a D2 conduct return with additional information

The Insolvent Companies (Report on Conduct of Directors) Rules 1996 sets out an insolvency practitioner’s obligation to report to the Secretary of State on the conduct of directors.  These reports should be received within six months of the date of appointment or within fourteen days if vacating office prior to the six month deadline.

The insolvency practitioner is required to submit a report, D1, when it has come to the attention of the office holder that the conduct of the director(s) renders him/her unfit to be concerned in the management of a limited company.  If, however, there is no such evidence of unfitness then a return, D2, should be submitted. 

The Corporate Conduct Team has noted an increase in the number of returns submitted with additional information.  If  insolvency practitioners believe that there is unfit conduct on the part of the director(s) then the appropriate submission is a Report D1.  It is NOT appropriate for the insolvency practitioner to submit a return with additional information thus leaving the Secretary of State to decide if there is unfitted conduct on the part of the director(s).  

In exceptional circumstances information may be brought to the attention of the Secretary of State by other parties which, once considered with the insolvency practitioner, may result in investigation following the submission of a return.  However it could be difficult for the Secretary of State to justify to the subsequent respondent why investigation and ultimately disqualification action has been taken by the Secretary of State when the insolvency practitioner involved in the insolvency considered there to be no evidence of unfitted conduct.  

Insolvency practitioners are therefore advised that the Corporate Conduct Team will not routinely review additional information received with a D2 return.

Any enquiries regarding the above should be directed towards Elizabeth Pigney, Corporate Conduct Team, 3rd Floor, Cannon House, 18 Priory Queensway, Birmingham, B4 6FD; telephone: 0121 698 4397 email: elizabeth.pigney@insolvency.gsi.gov.uk 

General enquiries may be directed to: Enforcement.Directorate@insolvency.gsi.gov.uk
48) Insolvency Statistics: New Personal Insolvency Statistics & User Engagement Consultation
Official Statistics showing personal insolvency rates by region and updated individual voluntary arrangement (IVA) completion and failure rates, including those for 2009, have been published.

Regional figures for bankruptcies, IVAs and Debt Relief Orders (since 6 April 2009) for 2000 to 2009 are available on the statistics section of The Insolvency Service website, which can be found at the link below:

http://www.insolvency.gov.uk/statistics
These figures include the rates per 10,000 of the adult population, as well as a break down for each procedure to local authority level.

Updated statistics showing the proportions of IVAs registered in each year since 1987 that have completed, failed or are ongoing have also been published on The Insolvency Service website. These statistics update those first published in December 2009 and show the status of IVAs as of May 2010.

The Insolvency Service Statistics team has launched a user engagement consultation, to run from 26 July to 18 October 2010. We are interested in hearing your views about how you use our statistics and how you think we could improve them. Further information regarding this consultation can also be found on the statistics section of The Insolvency Service website.
Any enquiries regarding these official statistics should be directed towards 

Rebekah Paul,3rd Floor – Zone B, The Insolvency Service, 21 Bloomsbury St, London WC1B 3QW.  Telephone: 020 7637 6314, email: rebekah.paul@insolvency.gsi.gov.uk
General enquiries may be directed to:  insolvency.enquiryline@insolvency.gsi.gov.uk  Telephone 0845 602 9848.

49) Publication of OFT report ‘The Market for Insolvency Practitioners in Corporate Insolvencies’

The Office of Fair Trading (OFT) published the above report on 24 June 2010 which is available on their website at the link below:

http://www.oft.gov.uk/shared_oft/reports/Insolvency/oft1245
The report will now be considered by The Insolvency Service and others in order to inform the Government’s response.  Previous practice has been to publish a response to OFT reports containing recommendations to Government within 90 days.  In considering the report BIS and The Insolvency Service will work closely with other relevant Government departments, the Recognised Professional Bodies and other parties with an interest in insolvency. If any recommendations are subsequently taken forward there is also likely to be a further period of consultation.  
General enquiries may be directed to IPPolicy.Section@insolvency.gsi.gov.uk   Telephone: 020 7291 6772
41) Rule 5.24(4) of the Insolvency Rules 1986 (Proceedings to obtain agreement on IVA proposal)

Rule 5.24(4) of the Insolvency Rules 1986 requires the chairman of a meeting of creditors in an IVA to give notice to the court where a meeting to approve the debtor’s proposals has been adjourned.

In consequence of the amendments made to the Insolvency Rules 1986 by the  Legislative Reform (Insolvency) (Miscellaneous Provisions) Order 2010 (2010 No 18), a non-interim order IVA is unlikely to have had any court input by the date of the creditors meeting.  Some commentators have questioned whether  Rule 5.24(4) need be complied with in those cases.

The Insolvency Service will consider at the next available opportunity as to whether amendments should be made to Rule 5.24(4) in order to remove the filing requirement in non-Interim Order cases.   In the meantime, Rule 5.24(4) imposes a statutory requirement on chairmen from which neither The Insolvency Service nor the Recognised Professional Bodies are able to release insolvency practitioners.   Where a breach of Rule 5.24(4) occurs it is up to the regulatory body to consider the materiality of the breach and what action to take in respect of it.

Any enquiries regarding this article should be directed towards 
Mike Chapman, Insolvency Practitioner Policy Section, 21 Bloomsbury Street, London WC1B 3QW telephone:  020 7291 6765       email:   mike.chapman@insolvency.gsi.gov.uk

General enquiries may be directed to email:  IPPolicy.Section@insolvency.gsi.gov.uk 

Telephone: 020 7291 6772 








Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


