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13) Scottish prescribed forms - Insolvency (Scotland) Amendment (No.2) Rules 2009 

Further to Article 12 in Chapter 6 of Dear IP Issue 40, the Insolvency (Scotland) Amendment (No.2) Rules 2009 came into force on 1 October 2009.  The Rules alter the address given for the Registrar of Companies in Scotland in twenty-one Scottish insolvency forms, following the Registrar’s relocation earlier this year.  One of the forms, Form 4.31, was also updated with the current address of the Accountant in Bankruptcy.

All affected forms are on The Insolvency Service‘s website.

Any enquiries regarding this article should be directed towards                                   Steven Chown, 21 Bloomsbury St, London WC1B 3QW,  telephone:   020 7637 6501  email:   steven.chown@insolvency.gsi.gov.uk

General enquiries may be directed to Policy.unit@insolvency.gsi.gov.uk;

Telephone: 020 7291 6740

14) Access to residential address information at Companies House

With effect from 1 October 2009, changes have been made to the way address information is shown on the public record for officers of companies and limited liability partnerships (“LLPs”).  Directors and LLP members will be able to supply a service address for the public record and their residential address will be protected information not available for public disclosure. 

Further information and answers to frequently asked questions are available on the 
Companies House web site at: www.companieshouse.gov.uk/companiesAct/faq.shtml
This means that residential address information may no longer be available on the public record.

 

Companies House will only be able disclose protected residential address information to credit reference agencies and specified authorities.  These bodies will need to comply with the conditions in the Companies (Disclosure of Address) Regulations 2009, available at the link below: www.opsi.gov.uk/si/si2009/pdf/uksi_20090214_en.pdf  
Schedule 1 (Specified Public Authorities) of the Regulations provides for "a person acting as an insolvency practitioner within the meaning of section 388 of the Insolvency Act 1986 (meaning of "act as an insolvency practitioner") or Article 3 of the Insolvency (Northern Ireland) Order 1989 ("act as an insolvency practitioner")" to apply to the Registrar to disclose protected information.
 
Insolvency practitioners may therefore wish to contact Companies House to obtain further information about the application and disclosure process.

Enquiries regarding this article should be address to: Marie Connors, Customer Care Manager, Companies House, Crown Way, Maindy, Cardiff CF14 3UZ. Email: mconnors@companieshouse.gsi.gov.uk 

18) The Secretary of State’s investigations of insolvency practitioner disqualification cases
A vital part of the disqualification investigation carried out in cases administered by insolvency practitioners is the visit made to the insolvency practitioner.  Such investigations are carried out by The Insolvency Service on behalf of the Secretary of State.  During these visits information crucial to the investigation is obtained from the insolvent company’s records and the insolvency practitioner’s own working files. The  information obtained is also persuasive in the decision of whether to proceed with the investigation. 

Authority for the provision of this information is found in section 7(4) of The Company Directors Disqualification Act 1986, which provides:

“The Secretary of State or the Official Receiver may require the liquidator, administrator or administrative receiver of a company, or the former liquidator, administrator or administrative receiver of a company –
a. to furnish him with such information with respect to any person’s conduct as a director of the company, and

b. to produce and permit inspection of such books, papers, and other records relevant to that person’s conduct as such a director,
as the Secretary of State or the Official Receiver may reasonably require for the purpose of determining whether to exercise, or of exercising, any function of his under this section.”

Latterly The Insolvency Service’s investigators have experienced resistance from some insolvency practitioners and their administrators regarding entitlement to view, in particular, the contents of the insolvency practitioner’s working files. The Insolvency Service has therefore sought legal advice regarding the authority given by Section 7(4). The advice  received is summarised below:

· Section 7(4) is expressed in the widest terms and requires an office holder to provide all documents to the Secretary of State which are relevant to a person’s conduct as a director.  

· Relevant information and documents include the provision of any confidential documents, although insolvency practitioners may wish to consider notifying anybody to whom the confidential information belongs.  

· Section 35(1) of the Data Protection Act 1998 permits the disclosure of personal data in these circumstances.

· Section 7(4) does not require an office holder to provide any documents created in the insolvency proceedings that are subject to legal professional privilege (LPP).  

The advice provided took into account available case law on the subject, and in particular;

· The case of in re Pantmaenog Timber Co Ltd [2003] where the House of Lords noted that the provision of all relevant information (by the insolvency practitioner) is required in order to enable the Secretary of State to perform his duty to take proceedings if it appears that a disqualification order should be made. 

· The Pantmaenog case endorsed the view of Vinelott J in In re Polly Peck International plc [1994] BCC 15, 16, In that case the administrators had interviewed individuals and, in doing so, had provided assurances that the information disclosed in the interviews would not be disclosed by the office-holder.  The court stated that the Secretary of State did have the right to the information disclosed in those interviews as well as other documents provided in the administration.

In summary, the legal advice received states that the Secretary of State is entitled to be provided with all documents from the company’s files and from the insolvency practitioner’s working files which are relevant to a person’s conduct as a director with the exception of those which fall into the classification of legal professional privilege. 

It is not anticipated that insolvency practitioners will seek to withhold all documents which fall into the classification of LPP. When LPP is claimed it would be helpful to receive a list of those documents, particularly when they relate to contemplated litigation as they may impact on the decision to bring disqualification proceedings.

Any enquiries regarding the above should be directed towards Clive Tranter at clive.tranter@insolvency.gsi.gov.uk or 0779 1118726.
General enquiries may be directed to: Enforcement.Directorate@insolvency.gsi.gov.uk
40) Miscellaneous employment issues 

Consultation with employees facing redundancy and notification of proposed collective redundancies to the Secretary of State

Further to Article 39 of Issue 40 of Dear IP, insolvency practitioners should note that this matter continues to generate a great deal of concern across a wide spectrum of interested parties. The Redundancy Payments Service therefore feel it is right to remind insolvency practitioners of these ongoing concerns and to draw your attention to the relevant statutory requirements regarding consultation and notification as set out in Article 39 of Chapter 11.
The Work and Families (Increase of Maximum Amount) Order 2009 
(SI 2009/1903)
With effect from 1 October 2009 the statutory limit on a week’s pay increases to £380. A copy of the above Statutory Instrument is available at the following web site address: www.opsi.gov.uk
Clarification of email address for the Birmingham Redundancy Payments Office
The Birmingham Redundancy Payments Office (“RPO”) has two email addresses. All communications from insolvency practitioners should be sent to Birmingham.rpo@insolvency.gsi.gov.uk.  The other address, which some insolvency practitioners appear to be using, is for internal communication only. Any message sent to that address may not reach the intended recipient.

Payment Processing Times

It appears that some insolvency practitioners are advising claimants that it will take at least six weeks for the RPOs to process their payments.  In fact the RPOs aim to process 78% of claims within three weeks and 92% within six weeks from the date the office receives the claim. 
There have been a number of telephone calls from claimants to the RPO  enquiring about the processing time and this is having an impact on the speed of processing claims. It would be helpful if insolvency practitioners would advise claimants of the RPO targets and ask them not to ring the RPO unless it is necessary – i.e. to notify a change of address, bank details etc.

Due to the high volume of claims still being received, the RPOs are not taking telephone calls between ten and eleven o’clock in the morning and between two and three o’clock in the afternoon. This is to allow staff time to process claims. If insolvency practitioners need to contact an RPO during these hours an e-mail can be sent to the RPO and a case officer will ring back as soon as possible.

Any enquiries regarding this article should be directed towards                                    Ian Facer, Redundancy Payments Service, 21 Bloomsbury Street, London, WC1B 3QW. Telephone:  020 7 291 6888  email:  ian.facer@insolvency.gsi.gov.uk 

General enquiries may be directed to: redundancy.payments@insolvency.gsi.gov.uk 

41) Wages check visits
Insolvency practitioners will be aware that one of the responsibilities of the Redundancy Payments Offices (“RPOs”) is to ensure that payments made from the National Insurance Fund are made in accordance with the legislation governing such payments.  One way of doing this is to carry out a check of a company’s wage records held by the insolvency practitioner.  On occasions when inspectors contact an insolvency practitioner to arrange a wages check, especially if it is one they have not visited for a while or the practitioner’s staff are new to employment issues, they are surprised that the RPO wants to see the wages records and question the inspector’s authority. 
An inspector’s authority is covered by sections 169 and 190 of the Employment Rights Act 1996. Insolvency practitioners are asked to ensure that their staff understand the scope of the inspector’s authority and assist them wherever possible. The RPOs appreciate the current arrangement of not having to give written notice to inspect these records. This benefits both the RPOs and the insolvency practitioner by ensuring payments are made to employees as soon as possible. 

Any enquiries regarding this article should be directed towards                                    Ian Facer, Redundancy Payments Service, 21 Bloomsbury Street, London, WC1B 3QW. Telephone:  020 7 291 6888  email:  ian.facer@insolvency.gsi.gov.uk 

General enquiries may be directed to: redundancy.payments@insolvency.gsi.gov.uk
42) Consultation on Debt Management Schemes 
On 18 September the Consultation Paper “Debt Management Schemes - delivering effective and balanced solutions for debtors and creditors” was issued. This is a joint consultation between the Ministry of Justice, the Department for Business Innovation & Skills (BIS) and The Insolvency Service.  The consultation is aimed at all those with an interest in providing options to help the over-indebted, debtors with multiple debts in England and Wales and their creditors. 

In considering whether action is required, the Consultation Paper is guided by the following objectives: 

· helping people who could, but are struggling to, repay their debts; 

· ensuring that fees charged by debt management scheme operators are reasonable and consistent; 

· ending the practice of some creditors adding interest to debts included in a repayment plan; 

· preserving the best features of the current debt management industry; 

· ensuring that needs of debtors, creditors and operators are correctly balanced; and 

· ensuring that debtors are aware of the range of options available to them and are advised on the most appropriate and sustainable solution(s) for their circumstances. 

The options considered in the Consultation Paper are:
1. continuing with measures underway to raise awareness about current schemes and enforce existing rules with operators; 

2. improving current schemes by the introduction of best practice codes or other non-statutory regulation; or

3. commencing the powers in Chapter 4 of Part 5 of the Tribunals Courts and Enforcement Act 2007 to introduce statutory debt repayment plans. 

The consultation and accompanying initial Impact Assessment pose a number of questions, the responses to which will assist in determining future policy in this area. 

The consultation period ends on 18 December 2009 and the full Consultation Paper, initial Impact Assessment and details of how to respond can be accessed on.http://www.justice.gov.uk/consultations/debt-management-schemes.htm
Any enquiries regarding this article should be directed towards Andy Woodhead, telephone: 0207 291 6738. Email: Andy.Woodhead@insolvency.gsi.gov.uk
General enquiries may be directed to Policy.unit@insolvency.gsi.gov.uk; Telephone: 020 7291 6740

43) Statistics on insolvent individuals by geographical location

For the first time in July 2009, the Insolvency Service published on its website the number of bankruptcy orders and individual voluntary arrangements by region and local authority. The information is available on an annual basis covering the period 2000 to 2008 and will continue to be updated annually.

The publication of this information is only made possible by the continued high quality of address information provided by bankrupts and insolvency practitioners in their returns to the Insolvency Service.

The figures can be seen via the link here: http://www.insolvency.gov.uk/otherinformation/statistics/regionalstatisticsmenu.htm  
Any enquiries regarding this article should be directed towards                                    Gary Mills, Policy Unit, Zone B, 3rd Floor, 21 Bloomsbury Street, London WC1B 3QW. Email: gary.mills@insolvency.gsi.gov.uk 

General enquiries may be directed to email policy.unit@insolvency.gsi.gov.uk  

44) Publication of Insolvency Guidance Paper – ‘Dealing with complaints’

The above Insolvency Guidance Paper (“IGP”) has recently been published and offers guidance to insolvency practitioners as to matters which they may consider when dealing with complaints.

The IGP is available on The Insolvency Service website at the link below:

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/iparea/IGP%20Complaints%20with%20header_final%20011009.doc
General enquiries may be directed towards IP Policy Section, 3rd Floor Zone B, 
21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7291 6772; email: IPPolicy.Section@insolvency.gsi.gov.uk
59) The Companies (Trading Disclosures) (Amendment) Regulations 2009 (S.I. 2009/218)
These Regulations came into effect on 1 October 2009 and deal with trading disclosures to be made by a company. The Regulations amend the Companies (Trading Disclosures) Regulations 2008 (S.I. 2008/495) to provide two further exceptions from the obligation on a company to display its registered name at business premises.

The first exception applies if a company has had a liquidator, administrator or administrative receiver appointed and the registered office, inspection place or place of business of the company is also a place of business of that liquidator, administrator or administrative receiver (regulations 2 and 3).

Regulation 3 provides an exception from the obligation on a company to display its registered name at any location (other than its registered office and any place at which it makes its company records available for inspection) at which it carries on business. This exception depends on whether the registrar of companies is prevented from disclosing to a credit reference agency the residential address of every director of the company who is an individual.

The Regulations are available on the OPSI website at the following address: http://www.opsi.gov.uk/si/si2009/uksi_20090218_en_1
General enquiries regarding this article may be directed towards IP Policy Section, 3rd Floor Zone B, 21 Bloomsbury Street, London, WC1B 3QW;
 telephone: 020 7291 6772; email: IPPolicy.Section@insolvency.gsi.gov.uk
6) Insolvency Practitioners’ declining cases after appointment at meetings of creditors

The Insolvency Service is aware of a number of recent occasions where an insolvency practitioner has declined an appointment, having been nominated by proxy for a case at a meeting of creditors. In these cases no representative of the insolvency practitioner has attended the meeting and a resolution for the appointment of the insolvency practitioner has been passed on the basis of proxies alone.

Following the meeting, on being notified of the outcome, the insolvency practitioner has asked for further details of the case and has then declined to take the appointment.

This practice results in an unnecessary use of resources for the Official Receiver’s Office concerned in holding the meeting, and necessitates seeking an appointment by the Secretary of State or a further meeting of creditors, resulting in further costs to the estate.
Where an insolvency practitioner has been nominated by a creditor, by proxy, the insolvency practitioner should generally be aware of the nomination. In such situations insolvency practitioners are asked to contact the relevant Official Receiver and undertake their own enquiries into the case at an early stage, to establish whether they would be willing to accept the case.

In the event that an insolvency practitioner is not willing to act as trustee/liquidator, the nominating creditor(s) should be informed in advance of the meeting, in order that they may submit a revised proxy. Where the insolvency practitioner holds a general proxy allowing him/her to vote at his discretion, an alternative insolvency practitioner may be nominated.

Where a creditor does not submit a revised proxy prior to the deadline for submission, or no alternative insolvency practitioner is nominated, that creditor’s proxy be will not be admitted for voting purposes. 

Any enquiries regarding this article should be directed towards                                    Chris Phillips, IP Policy Section, 3rd Floor Zone B, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6544; email: Chris.Phillips@insolvency.gsi.gov.uk
General enquiries may be directed towards IP Policy Section, 3rd Floor Zone B, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7291 6772; email: IPPolicy.Section@insolvency.gsi.gov.uk
9) Applications for release of trustee or liquidator following removal by court order

Against a background of increasing movement of insolvency practitioners between firms resulting in the transfer of large numbers of cases by court order, insolvency practitioners are reminded of the following:
· Section 174(4) of the Insolvency Act 1986 provides that where a liquidator is removed by court, the liquidator must apply to the Secretary of State for release.  A similar provision relating to trustees is found in section 299(3).

· Insolvency practitioners are asked to note that the terms of a court order of transfer will include a provision that the creditors in each case are given notice of the transfer details together with a notice period in which to object.
· When applying to the Secretary of State for release, insolvency practitioners are required to confirm that a period of notice has been given to creditors and that no objections have been received from them.   

Any enquiries regarding this article should be directed towards Joe Clogan at Insolvency Practitioner Unit, Cannon House, 18 Priory Queensway, Birmingham, B4 6FD. Telephone: 0121 698 4105.  Email: joe.clogan@insolvency.gsi.gov.uk 

General enquiries may be directed to: IPU@insolvency.gsi.gov.uk. Telephone 0121 698 4000.








Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


