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12) Scottish prescribed forms – changes of address

The Companies House office in Edinburgh changed its postal address on 
26 May 2009.  Some Scottish statutory forms, mainly relating to Part 2 of the Insolvency (Scotland) Rules 1986, currently quote the old Companies House postal address but, as they are prescribed forms, they cannot be updated without a legislative change.  A full list of affected forms is given below. It is hoped that the necessary legislative change will be made in October 2009.
In the meantime users should ensure that, where the postal address (Companies House’s DX and LP addresses have not changed and are as quoted on the forms) is used to send a form to the registrar of companies for Scotland, they should use the following address - 

Companies House 
4th Floor 
Edinburgh Quay 2 

139 Fountainbridge 
Edinburgh EH3 9FF

The Forms in question are as follows – 

2.2B (Scot), 2.3B (Scot), 2.11B (Scot), 2.15B (Scot), 2.16B (Scot), 2.17B (Scot), 2.18B (Scot), 2.19B Scot), 2.20B (Scot), 2.21B (Scot), 2.22B (Scot), 2.23B (Scot), 2.24B (Scot), 2.25B (Scot), 2.26B (Scot), 2.27B (Scot), 2.29B (Scot), 2.30B (Scot), 2.31B (Scot), 2.32B (Scot) and 4.31 (Scot).

Users of Form 4.31 should also note that the address of the Accountant in Bankruptcy is 1 Pennyburn Rd, Kilwinning, KA13 6SA (LP address, LP4 – Kilwinning) not as given on the form.

No other forms are affected.

Any enquiries regarding this article should be directed towards                                    Steven Chown, 21 Bloomsbury St, London WC1B 3QW telephone: 020 7637 6501               email:    steven.chown@insolvency.gsi.gov.uk

General enquiries may be directed to Policy.unit@insolvency.gsi.gov.uk;

Telephone: 020 7291 6740

38) Notification of redundancies – working with Job Centre Plus 

The Insolvency Service, Jobcentre Plus (part of the Department for Work and Pensions) and R3 have been working together to ensure that when employees of a company in administration are made redundant the support provided by Jobcentre Plus (“JCP”) is made available to them as quickly as possible.  

This will ensure that the employees are signposted correctly and at the right time – whether that be support for making a claim for benefit, to access specialist job search support or to undertake skills analysis and subsequent up-skilling or re-training.

This work follows a campaign by Phil Wilson, MP for Sedgefield, who highlighted the issue by means of an Early Day Motion in January 2009 and introduced a Private Members Bill in April 2009 requiring administrators to provide information to employment agencies (Job Centre Plus) when planning redundancies.   Ministers see real value in promoting greater co-operation between insolvency practitioners and Job Centre Plus.  Although they think that can be achieved without the use of legislation they strongly support closer working to ensure that people faced with redundancy get the help they need as quickly as possible. 

A memorandum of understanding is currently being developed between The Insolvency Service, JCP and R3. The approach is designed to work with both individual administrators and the wider sector to provide the very best service to all customers and stakeholders and where possible to impact JCP performance.  This is visible through;

· A different and speedy national response that adds value and enhances local rapid response processes;

· Working with employers, partners and IT to link redundant workers to jobs through identifying suitable opportunities in specific locations;

· Early access to employers facing insolvency and using the 90 day consultation period to better engage with the Learning and Skills Council National Employer Service and individuals to identify and accredit transferable skills;

· Identifying situations quickly and working with employers and partners to minimise the number of individuals having to claim benefit by finding alternative employment opportunities;

· Sharing information at the right time to enable full support to be supplied under the Rapid Response Service that JCP operates to all affected employees and;

· Equipping insolvency practitioners with information to support their liaison with the employer.

The principles that underpin the memorandum of understanding are that all stakeholders within the partnership will benefit from the arrangement. It is envisaged that by working more closely together JCP will be able to actively support insolvency practitioners by:

· Having experts on hand to answer questions; 

· Releasing the pressures on insolvency practitioners as others will be on hand to manage information and employee queries; 

· Offering a professional rounded service between us;

· Offering suitable contacts at the appropriate time;

· Looking to secure premises to deliver information or specialist advice sessions where appropriate; 

· Helping reduce the anxiety and uncertainty felt by employees impacted by redundancy; 

· Supporting preventative measures to alleviate or prevent redundancy;

· Acting as a single point of contact to national and localised situations as JCP will seek to engage with their local partners and organisations;

· Building insolvency practitioners’ confidence in our ability to work commercially in confidence;

· Enhancing the JCP/administrator image;

· Co-ordinating national and regional responses.

A flurry of activity has taken place since we embarked on this new way of working that includes; 

· The building of key relationships between R3, The Insolvency Service and JCP; 

· The issue of a jointly prepared (R3 and JCP) briefing note to all insolvency practitioners, which gave an insight into JCP structures, processes and contact details. This also included the need to contact JCP where a company was making 20 or more redundancies in any situation dealt with by the insolvency practitioner;

· Liaising with R3 regional chairs to work with JCP Regional Rapid Response Managers and mapping the best fit going forward; 

· Early notification between insolvency practitioners, The Insolvency Service and JCP for potential large numbers of redundancies within a company, before press announcements have been made, and;

· Notification of some job losses from insolvency practitioners to national or regional JCP contacts.

This improved way of working has already produced some success with JCP able to support insolvency practitioners and affected employees where they have been given prior notification of redundancies once the company is placed in administration. To date 50% of the notifications received have been at least a day before the employees have been notified of an imminent redundancy situation. In these cases JCP have been able to implement one or more of the following;

· Attendance on site alongside the administrator delivering information session about benefits, job search and re-training opportunities;

· The signposting of employees to future specialist information sessions where strategic partners have been engaged to deliver Skills Training Analysis, CV surgeries or general job search advice, and;

· Ensuring that JCP leaflet and signposting documentation has been made available to insolvency practitioners to issue along with redundancy packs for employees. 

The best scenario for JCP is the earliest possible notification of impending redundancies.  An excellent example of this was a call from an insolvency practitioner who had been put on standby to deal with an employer as there was a strong possibility of the insolvency practitioner being appointed as administrator the following week (8 days notice).  They subsequently gave JCP enough notice and information to; 

· Share the information with key personnel in The Insolvency Service of the potential job losses;

· Put in place a contingency plan to deal with the situation locally; 

· To ramp up JCP support for on site talks scheduled to take place the following week; 

· Impact the effect of potential new claims to the business and target staff resource to meet the increased footfall in JCP offices, and;

· Enable time for potential vacancies and opportunities to be pulled together to share with the affected employees.

Further information about the development of the memorandum of understanding between The Insolvency Service, JCP and R3 will be provided in future issues of Dear IP. 

Any enquiries regarding this article should be directed towards                                    Sharon Lewis, Director of Redundancy Payments Services; telephone: 020 7637 6436               email:  Sharon.Lewis@insolvency.gsi.gov.uk.

Enquiries regarding Jobcentre Plus should be addressed to Anne Pavey, Employer Engagement Division, Employers and Stakeholders Directorate, Jobcentre Plus
West Midlands Regional Office; telephone 0121 452 5295. 

39) Consultation with employees facing redundancy and notification of proposed collective redundancies to the Secretary of State

Pat McFadden, the then Minister for Employment Relations, wrote to all insolvency practitioners on 4 March 2009 regarding the need to consult with employees’ representatives as soon as possible when collective redundancies are proposed. He also reminded insolvency practitioners of the requirement to notify the Secretary of State of such proposed redundancies by forwarding a completed HR1 form to The Insolvency Service’s Birmingham Redundancy Payments Office (RPO).  The HR1 can be forwarded electronically to: HR1@insolvency.gsi.gov.uk 

Perhaps in some instances the failure to comply with either or both of these requirements is more perceived than actual. Nevertheless this matter continues to generate great concern across a wide spectrum of interested parties and we feel it is right to make insolvency practitioners aware of these ongoing concerns. 

The insolvency of an employer does not discharge that employer from these obligations. Immediately it is felt that collective redundancies are likely, consultation should commence and the HR1 forwarded to the RPO. This should be done by the employer once it becomes necessary to consult an insolvency practitioner, not waiting until an insolvency practitioner has actually been appointed. If an employer genuinely believes that open consultation could jeopardise the business the employees’ representatives may be asked to keep details of the consultation confidential. 
Insolvency practitioners who are initially acting only on a consultancy basis should make every effort to persuade the client to both consult and complete an HR1 as soon as possible. If the employer fails to do so and becomes legally insolvent the consultation and notification requirement will fall on the insolvency practitioner.

The HR1 is treated as commercially confidential and details are not given to any outside organisations other than government agencies that are tasked with providing help and support to redundant employees. The more notice these agencies have of proposed redundancies the more effective their actions will be. It is for this reason that early completion of the HR1 is essential.

It should be remembered that the need to consult and complete an HR1 are separate from the consultation requirement under Regulation 13 of the Transfer of Undertakings (Protection of Employment) Regulations 2006.

Any enquiries regarding this article should be directed towards                                    Dave Rowan at Insolvency Service, Redundancy Payments Service, 21 Bloomsbury Street, London, WC1B 3QW. Tel: 0207 637 6448 email: dave.rowan@insolvency.gsi.gov.uk 
General enquiries may be directed to: :redundancy.payments@insolvency.gsi.gov.uk 

38) Publication of Annual Review of Insolvency Practitioner Regulation and Report on the operation of SIP 16 

The Insolvency Service has published the first annual review of insolvency practitioner regulation, which is now available on our website.  The review sets out the essential features of the regulatory regime that governs insolvency practitioners; what the public and businesses can expect from it, and what The Insolvency Service and the other regulators are doing to improve it.

In addition, a report on the first six months operation of SIP 16, which is concerned with the disclosure of information in pre-pack administrations, has also been published.  This sets out the key findings of our monitoring of information provided by insolvency practitioners pursuant to SIP 16 and indentifies those areas where compliance with the SIP may be improved.  It is anticipated that a further report will be published in early 2010.

The Annual Review of Insolvency Practitioner Regulation is available here:

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/iparea/INS_Practitioners.pdf
The Report on the first six months operation of SIP 16 is available here:

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/policychange/sip16-final.pdf
Enquiries regarding this article should be directed towards IP Policy Section, Area 3.6, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7291 6772; email: IPPolicy.Section@insolvency.gsi.gov.uk
39) Securing chip and PIN devices in insolvency proceedings

The UK Cards Association (the trade association representing all the major credit, debit and charge card issuers) plays a leading role in preventing card fraud and is keen to work closely with insolvency practitioners. Having been previously responsible for the introduction of chip and PIN, The UK Cards Association is keen to help ensure that chip and PIN devices are securely managed during each stage of the insolvency process. SOCA (Serious Organised Crime Agency) is also supporting The UK Cards Association in this endeavour.

Since its introduction back in 2003, chip and PIN has had a major impact on tackling card fraud in the UK. However as fraudsters have found it increasingly difficult to commit particular types of fraud, they have started to explore other avenues for obtaining cardholder data, one of which is through chip and PIN devices that are used in retail shops and stores for accepting card payments.

In recent years the banking and retail industries have seen a number of cases where criminal gangs have targeted chip and PIN devices. These gangs tamper with the internal circuitry of the chip and PIN device and then seek to reintroduce them into retail sites. This allows the fraudster to capture card (magnetic stripe) and PIN data which is subsequently used to create magnetic stripe clones of genuine cards for fraudulent use overseas in countries that have not yet deployed chip and PIN. This activity is clearly of considerable concern to us all.

It is known that fraudsters will go to considerable lengths to obtain chip and PIN devices. Examples that have been seen range from committing theft at retail sites to the purchasing of these devices from internet merchants such as eBay. Due to the recent economic difficulties, a large number of household retail names have entered insolvency proceedings.  The potential availability of large numbers of redundant devices when such retailers go out of business is of considerable concern to the banking industry. Therefore it is important that these devices are dealt with in a safe and secure way when a business is closed.

There is a particular risk that these devices might be stolen by unscrupulous retail or landlord nominated staff at the early stages of an insolvency process. Therefore extra care is needed in handling these devices from the very early stages of a process. There is also a potential reputational risk to insolvency practitioners if these devices are not handled safely and securely and end up in the hands of the wrong people.

The UK Cards Association has provided some information on the Card Watch website for insolvency practitioners under the retail section FAQ’s. In order to access the website and the information, please follow the link below: 

http://www.cardwatch.org.uk/faqs.asp?sectionid=1&fgid=41&Title=insolvency_practitioners_chip_and_PIN. 

Any enquiries regarding this article should be directed towards: cardwatch@apacs.org.uk

  
40) Launch of a guide for debtors’ advisors – “In Debt? Dealing with Creditors”

The Insolvency Service has launched a new guide to debtors and debt advisors, entitled ‘In Debt?  Dealing with your creditors.’  The guide contains an overview of the main debt solutions, not just those administered by The Insolvency Service, and addresses what we believe to be a gap in the literature currently available to debtors from all sources.  

The guide includes the following:

· A summary of the key features of the main statutory and non-statutory debt solutions;
· An overview on how each one works;
· The pros and cons of each solution;
· Where to obtain further help and information.

The guide has been produced in conjunction with the IVA Standing Committee, which includes representatives from many sectors of the insolvency world, including R3, IPA, ICAEW and IPC, as well as debt advice organisations, creditor bodies and insolvency practitioners. The Insolvency Service has also consulted with other organisations, including Government, regulatory and charitable organisations, and we are grateful to them all for their valuable input. 

The Guide is available electronically to all advice agencies, and insolvency practitioners. It is also on The Insolvency Service website from where it can be accessed and downloaded.  The Guide is badged with The Insolvency Service logo and signposts Government funded advisers for debt advice.
The Guide is also available in word format. To request a copy of the word version, together with our standard terms and conditions for its use, please contact Policy.unit@insolvency.gsi.gov.uk . 

Hard copies of the Guide are available on request, and it is available online at:
http://www.insolvency.gov.uk/pdfs/guidanceleafletspdf/indebt-web.pdf
Any enquiries regarding the above should be directed towards Karol Sanderson, Policy Unit, 3rd Floor, 21 Bloomsbury Street, London WC1B 3QW; e-mail: Lynda.Copson@insolvency.gsi.gov.uk 
General enquiries may be directed to Policy.unit@insolvency.gsi.gov.uk; Telephone: 020 7291 6740
41) Project for Modernisation of the Insolvency Rules - Update

Following the introduction of the new modernised insolvency advertising regime on 6 April 2009, The Insolvency Service is proceeding with the preparation and delivery of the remaining modernisation changes identified for the Insolvency Rules which are planned to come into force on 6 April 2010. Thereafter, all amendments to the Insolvency Rules will be taken into a new set of Rules which are planned to come into force on 6 April 2011. 

The further modernisation proposals planned for April 2010 are subject to the successful passage of a Legislative Reform Order (LRO) that is currently going through the Parliamentary process. This will make necessary changes to the Insolvency Act to allow the Rules to provide for matters such as e-delivery of insolvency notices and the use of websites for sending reports and other documents to creditors.   

We have recently sent a draft of the modernisation changes proposed for April 2010 to the Insolvency Rules Committee, who are required to be consulted on amendments to the Rules before they are laid before Parliament. The expectation is that they will have completed that consideration and signed off the amendments by the end of November 2009 to enable the Rules to be made early in the New Year, a few months  before they are planned to come into force on 6 April 2010.

Policy officials are keen to help the insolvency profession and other stakeholders prepare for what will be a substantial raft of changes coming into force in April 2010. With this in mind, The Insolvency Service is preparing a version of the current Insolvency Rules as if they had been amended by the proposed amendments planned for April 2010. This is expected to be published on The Insolvency Service’s website by early September 2009 and  will contain tracked changes highlighting the amendments. To the extent that it has been possible, this document will reflect those suggestions that stakeholders have made to our earlier consultations. Given the timeframe for delivery of the Rules amendments, the version that will be published should not be seen as a further consultation but as an aid to planning for the modernisation changes. 
To provide further assistance to stakeholders, The Insolvency Service is planning to hold a stakeholder conference at 21 Bloomsbury Street, London during the afternoon of Wednesday 14 October 2009 to discuss and explain the nature of the principle modernisation changes proposed for April 2010. Invitations will be sent out over the next month and numbers will be restricted. However, should any practitioners or interested persons wish to be added to the invitation list please feel free to contact us at the address below.
Any enquiries regarding the above should be directed towards Neil Ogilvie, Policy Unit, Zone B, 3rd Floor, 21 Bloomsbury Street, London WC1B 3QW; e-mail Neil.Ogilvie@insolvency.gsi.gov.uk
15) Insolvency contact details for BT 
Insolvency practitioners are asked to note the correct contact details for all insolvency related matters involving BT.

All correspondence should be addressed to:

BT plc

Dept W

Durham TE

Providence Row

Durham

DH1 1RR

The telephone number for the BT Business Insolvency Team is 01325 560011 and for the Consumer Team is 0800 800150.
General enquiries regarding the above may be directed to IPPolicy.Section@insolvency.gsi.gov.uk; Telephone: 020 7291 6772

58) EC Regulation on Insolvency Proceedings

This article brings the information previously issued in the March 2002 issue of “Dear IP” relating to the EC Regulation on Insolvency Proceedings 2002 (“the Regulation) up to date.  This follows, in particular, the coming into force of the Regulation on 31 May 2002, the accession of new Member States since that date, and the changes to the Insolvency Act 1986 and Insolvency Rules 1986 resultant from the coming into force of the Regulation.

GUIDANCE NOTES  


        Part I – An Overview of the Regulation  


        Part II – Flowchart of Certain Procedures & Provisions  


        Part III – Legislative Changes

  

PART I – An Overview of the Regulation 
1. Background 

The EC Regulation on insolvency proceedings (“the Regulation”) was adopted by the Council of the European Union on 29 May 2000 and came into force throughout the EU on 31 May 2002 (in fact, Denmark is not a party to the Regulation and where in this article reference is made to the EU or its Member States that excludes Denmark).  The purpose of the Regulation is to improve the efficiency and effectiveness of insolvency proceedings with a cross-border dimension within the EU by either simplifying or removing formalities previously associated with recognition and enforcement.  The Regulation is not an attempt to harmonise the insolvency laws of the individual Member States but rather it provides a framework within which the different insolvency regimes can interact with more predictable outcomes.

Unlike an EU Directive, the Regulation does not need to be implemented by the Member States.  It is directly applicable and becomes an integral part of each Member State’s law.  The Regulation will prevail in the event of any incompatibility with the national law. However, in order to ensure that the Regulation will be fully workable and enforceable in the United Kingdom, a small number of amendments have been made to both primary and secondary insolvency legislation.  An overview of the changes made in relation to England and Wales (the corporate primary legislation changes also apply in relation to Scotland) are given in Part III of this article.  

2. Scope of Application 

The Regulation applies only where a debtor has his centre of main interests (commonly referred to as the “COMI”) (see recital 13) within the EU and deals only with jurisdiction within the EU.  It is applicable to collective insolvency proceedings in relation to individuals and legal persons, but not to insurance undertakings, credit institutions and certain investment undertakings (article 1).  To be covered by the Regulation, Member States’ insolvency proceedings must not only comply with the general provisions of article 1.1, they must also be listed in Annex A and/or B to the Regulation.  For the purposes of the Regulation, the United Kingdom represents one jurisdiction and includes Gibraltar.   The relevant proceedings in relation to the United Kingdom are: 

· Winding up by or subject to the supervision of the court
· Creditors’ voluntary winding up (with confirmation by the court) 
· Administration, including appointments made by filing prescribed documents with the court 
· Voluntary arrangements under insolvency legislation 
· Bankruptcy or sequestration
Doubt as to the applicability of the Regulation to administrations where the administrator is appointed out of court was removed by Council Regulation 603/2005 of 21 April 2005, where such procedures were added to the lists contained in Annexes A-B. 
A creditors’ voluntary winding up will not enjoy the benefits of automatic recognition and enforcement without a formal confirmation by the court.  A new procedure has been put in place for this purpose (see Part III). 
The Regulation does not apply to receiverships – administrative or otherwise – as these are not collective proceedings.  The insolvency of the debtor is a prerequisite for recognition and consequently the Regulation does not apply to members’ voluntary winding up or to winding-up orders made solely on just and equitable grounds, or those made on the grounds of public interest under section 124A of the Insolvency Act 1986. 
The Regulation has no retrospective effect.  Under article 43, it applies only to relevant insolvency proceedings opened (see article 2(f)) on or after 31 May 2002.  Acts done by the debtor before that date will continue to be governed by the law which was applicable to them at the time they were done. 
3. Proceedings under the Regulation 

Article 3 of the Regulation permits Member States’ courts (defined for these purposes more broadly than usual - see article 2(d)) to open two types of insolvency proceedings. 
Main Proceedings.  These can be opened only in the Member State where the debtor has his “centre of main interests” (the place where he conducts the administration of his interests on a regular basis and which is consequently ascertainable by third parties – recital 13).  Subject to the existence or subsequent opening of territorial proceedings (which largely oust the jurisdiction of main proceedings in the Member State where the territorial proceedings are opened) main proceedings have universal effect throughout the EU.  The meaning of “centre of main interests” has been the subject of judicial consideration in a number of EU states, and this is an area of developing case-law.  This article does not seek to discuss these developments in any detail, but the following are leading cases on the subject:
· Skjevesland v Gerevan Trading Co Ltd [2002] EWHC 2898 (Ch)
· BRAC Rent-a-Car International [2003] EWHC 872 (Ch)
· Re Daisytek-ISA Ltd [2003] BCC 562
· Shierson v Vlieland-Boddy [2005] BCC 949
· Re Eurofood IFSC [2006] BCC 397
· French Republic v Klempka [2006] BCC 841
· Stojevic v Official Receiver [2007] BPIR 141 

Territorial Proceedings.  These can be opened in any Member State in which the debtor has an establishment (defined in article 2(h) of the Regulation as “any place of operations where the debtor carries out a non-transitory economic activity with human means and goods”). Their effects are restricted to those assets situated (see article 2(g)) in that Member State.  Where such proceedings are opened after main proceedings, they are termed secondary proceedings and can only be winding-up proceedings (listed in Annex B), and not rescue or rehabilitation proceedings. 
From a United Kingdom perspective, a number of important changes flow from this.  Firstly, the wide jurisdiction which United Kingdom courts have asserted to open insolvency proceedings in relation to debtors whose centre of main interests is not in the United Kingdom will be restricted.  Secondly, the scope to request the opening of territorial proceedings before the opening of main proceedings is limited to those creditors established in that State or whose claim arises directly from the operation of the establishment (article 3.4).  Finally, the reach of the “liquidator” (the term the Regulation uses for the insolvency officeholder – see Annex C) in territorial proceedings is restricted to those assets situated in the Member State where the proceedings were opened, irrespective of whether or not main proceedings have been opened in relation to the debtor. 
4. The Law Applicable 

Under the Regulation, the general rule is that the national law of the State in which the proceedings are opened is the applicable law and it is that law that determines the conditions for the opening, conduct and closure of the proceedings.  Article 4.2 contains a non-exhaustive list of the matters to be determined by the law of the proceedings.  Importantly, however, the Regulation contains a number of substantive conflict of laws provisions.  These are exceptions to the general rule and have the effect of subjecting situations where, for example, property is, or parties are, situated in a Member State other than that in which the insolvency proceedings have been opened to laws other than that of the proceedings.  Clearly it would be impractical to explore these complex provisions in any detail in guidance of a general nature, but the conflict provisions apply in the following areas:-

· Creditors or third parties holding secured (or “in rem”) rights over assets 
(article 5). 

· Set off (article 6). 
· Reservation of title (article 7). 
· Contracts relating to immovable property (article 8). 
· Rights and obligations in relation to payment or settlement systems or financial markets (article 9). 
· Employment contracts and relationships (article 10). 
· Effect of insolvency proceedings on debtor’s rights in immovable property, ships or aircraft subject to registration in a public register (article 11). 
· Community patent, trade mark or similar rights (article 12). 
· Voidness, voidability or unenforceability of detrimental acts (article 13). 
· Protection of third party purchasers of immovable or registered assets (article 14). 
· Effect of insolvency proceedings on pending lawsuits concerning assets or rights of which the debtor has been divested (article 15). 
5. Recognition of Insolvency Proceedings 

Proceedings opened under the Regulation will be recognised without any formality in all Member States, subject only to normal public policy considerations (articles 16 and 26).  Main proceedings will become immediately effective in all Member States as long as no territorial proceedings have been opened there (article 17).  Subject to the same condition, the liquidator appointed in main proceedings will immediately be able to exercise his powers in other Member States and even the liquidator in territorial proceedings will be able to act to recover assets removed to another Member State after the proceedings for which he was appointed were opened.  At all times the liquidator must comply with the general law of the Member State in which he intends to take action, but a certified copy of his appointment (with an appropriate translation) is all that he will need to be able to act (articles 18 and 19). 
Historically, insolvency is an area that has been excepted from the ambit of the Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters.  Under article 25 of the Regulation, certain specified judgments of the court which has opened insolvency proceedings will also be recognised without formality and fall to be enforced in accordance with the Brussels Convention (now superseded by Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters known as the “Judgments Regulation” or “Brussels I”).
The Regulation contains substantive provisions dealing with the position of creditors who have obtained payment after the opening of insolvency proceedings, as well as by way of distribution in other insolvency proceedings (article 20) and the effectiveness of discharge of third party obligations after the opening of proceedings (article 24).  So as to achieve greater certainty in these areas, liquidators are permitted to publish notice of the judgment opening their proceedings in other Member States (article 21).  The liquidator in main proceedings is also authorised to request registration of the judgment in the public registers (for example, the Land Register) in other Member States. 
6. Secondary Insolvency Proceedings 

For the purpose of improving the efficiency and effectiveness of insolvency proceedings which have cross-border effects, the Regulation provides a structure for the interaction of multiple insolvency proceedings in relation to the same debtor.   

The Regulation affords primacy to main insolvency proceedings and the opening of such proceedings will serve as proof of the debtor’s insolvency for the purposes of opening secondary insolvency proceedings.  To achieve this primacy the Regulation not only imposes a duty on liquidators to cooperate with and communicate information to each other, it also provides the liquidator in main proceedings with a range of powers in relation to secondary proceedings.  He is empowered to –
· request the opening of secondary proceedings (article 29) 

· request the stay of the process of realisation of assets in secondary proceedings (article 33) 

· propose a rescue plan or composition in secondary proceedings (article 34) 

· request that pre-existing territorial proceedings be converted into winding-up proceedings (article 37). 
Where territorial insolvency proceedings have been opened before main proceedings, following the opening of main proceedings they are thereafter to be treated as secondary proceedings insofar as the progress of those proceedings allows (article 36). 
7. Information for Creditors and Proving of Claims 

The provisions in the Regulation in relation to the provision of information to creditors and the proving of claims are generally straightforward but occasionally novel.
The Regulation provides (at article 40) that, when insolvency proceedings are opened in a Member State, the court (or liquidator appointed by the court) shall send notice of the opening of the proceedings to creditors in other EU States.  Further, article 42(1) provides that the notice required under article 40 shall be headed with “Invitation to lodge a claim.  Time limits to be observed.” in all the official languages of the EU (there are 23 official languages – see http://ec.europa.eu/education/languages/languages-of-europe/doc135_en.htm   ).  Schedule A of this article of “Dear IP” has this phrase translated into those 23 languages, along with Russian – with each language identified. 
Article 39 of the Regulation gives creditors who have their habitual residence, domicile or registered office in a EU Member State the right to lodge claims in insolvency proceedings opened in another Member State.  The claim may be in any of the official languages of the EU, but must be headed with the phrase “Lodgement of claim” in (one of) the official language(s) of the State of the opening of the proceedings (article 42(2)). Schedule B of this article of “Dear IP” has this phrase translated into the 23 official languages of the EU.
In each of the above cases, the translations have been carried out by The Insolvency Service’s translation agents and have not been provided by, or approved by, the European Commission. 
Creditors can be required to provide a translation of their claim into the language of the State in which the proceedings were opened (article 42).
The novel aspect of the Regulation in relation to proving of claims is that, not only are liquidators in both main and secondary proceedings empowered to participate in other proceedings on the same basis as the creditor, they can also prove the claims which have been proved in proceedings for which they were appointed in other insolvency proceedings (article 32).  See above for the language requirements of such a claim.

SCHEDULE A 
	Notice to creditor in EU Member State

	Language

	Invitación para realizar un reclamo. Se deberán respetar los plazos establecidos.

	Spanish 

	Opfordring til anmeldelse af fordringer. Vær opmærksom på fristerne.

	Danish

	Aufforderung zur Anmeldung einer Forderung. Etwaige Fristen beachten.

	German

	Πρόσκληση για έγερση αξίωσης. Υποχρεωτική τήρηση προθεσμίας

	Greek

	Invitation to lodge a claim. Time limits to be observed.

	English

	Invitation à produire une créance. Délais à respecter.

	French

	Invito all’insinuazione di un credito. Termine da osservare.

	Italian

	Oproep tot indiening van schuldvorderingen. In acht te nemen termijnen.

	Dutch

	Aviso de Reclamação de Créditos. Prazos Legais a Observar.

	Portuguese

	Kehotus saatavan ilmoittamiseen. Noudatettavat määräajat.

	Finnish 

	Anmodan att anmäla fordran. Tidsfrister att iaktta.

	Swedish


	Pozvánka k uplatnění si nároku. Je nutno dodržet termíny.

	Czech

	Zaproszenie do wniesienia wniosku o odszkodowanie. Termin wniesienia wniosku jest obarczony obostrzeniami.

	Polish

	Felhívás követelés benyújtására. Vegye figyelembe az időkorlátokat.

	Hungarian

	Poziv k predložitvi zahtevka. Treba je upoštevati časovne omejitve.

	Slovenian

	Приглашение к подаче иска. Соблюдайте установленные сроки.

	Russian

	Pasiūlymas pateikti ieškinį. Paisytini laiko apribojimai.

	Lithuanian

	Stedina biex tagħmel talba. It-termini taż-żmien għandhom jiġu mħarsa.

	Maltese

	Palve nõude esitamiseks. Palun jälgige ajapiiranguid.

	Estonian

	Uzaicinājums prasības iesniegšanai. Prasības iesniegšanas laiks ir stingri ierobežots.

	Latvian

	Invitație pentru a depune o cerere. Luați în considerare data limită.


	Romanian

	Cuireadh éileamh a thaisceadh. Teorainn ama le comhlíonadh.


	Irish

	Покана за предявяване на иск. Трябва да се спази указания краен срок.

	Bulgarian

	Pozvánka na uplatnenie si nároku. Je nutné dodržať termíny.
	Slovak



SCHEDULE B 

	English
	Lodgement of claim


	Bulgarian
	Дата на подаване на иска


	Czech
	Přihlášení pohledávky


	Danish
	Anmeldelse af fordring


	Dutch
	Indiening van een schuldvordering


	Estonian
	Nõude esitamine


	Finnish
	Saatavaa koskeva ilmoitus


	French
	Production de créance


	German
	Anmeldung von Forderungen


	Greek
	Υποβολή καταγγελίας διεκδίκησης 


	Hungarian
	Követelésbejelentés


	Irish
	Taisceadh éilimh


	Italian
	Insinuazione di credito


	Latvian
	Prasījuma iesniegums


	Lithuanian
	Reikalavimo pateikimas


	Maltese
	Preżentazzjoni ta' talba


	Polish
	Zgłoszenie wierzytelności


	Portuguese
	Reclamação de crédito



	Romanian
	Declararea creanţei


	Slovak
	Prihláška pohľadávky


	Slovene
	Prijava terjatve


	Spanish
	Presentación de reclamación


	Swedish
	Anmälan av fordran
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PART III  - Legislative Changes 

An EC Regulation has direct effect and there is no need for a Member State to pass legislation giving effect to the Regulation.  In fact, States are under an obligation not to pass legislation or other measures giving effect to the Regulation, unless implementing steps are expressly required in the Regulation (this is not the case with the Insolvency Regulation) or where States choose to adopt rules to make the Regulation fully workable and enforceable within the existing national legal framework.

 
As a result of the direct applicability of the Regulation, any existing provisions of national law (including case law precedents) which are contradictory to the provisions of the Regulation cease to be applicable automatically upon the Regulation being given effect.

In the case of the Insolvency Regulation, it was necessary to make some limited changes to both primary and secondary insolvency legislation in the UK to ensure that the Regulation is fully workable and enforceable.  An overview of the main changes in relation to England and Wales is provided below.
The Insolvency Act 1986 (Amendment) (No.2) Regulations 2002
Amendments to the Act made by these Regulations provide that –
· companies in relation to which UK courts may open proceedings under the EC Regulation may take advantage of various procedures under the Act (Regulations 4, 5 and 9);
· the jurisdiction of the courts is clarified (Regulations 6, 7 and 10);
· provision is made to allow temporary administrators appointed by courts in other Member States of the European Union and liquidators appointed in main proceedings to present winding up petitions and bankruptcy petitions (Regulations 8 and 13);
· provision is made to make it clear that the conditions which must be satisfied in order to enable a person to present a bankruptcy petition are subject to the EC Regulation (Regulation 14);

· the definition of "property" in the Act is modified (Regulation 18); and
· other technical amendments are provided for (Regulations 11, 12, 15, 16 and 17).

The Insolvency (Amendment) Rules 2002 amending the Insolvency Rules 1986

The main amendments to the 1986 Rules are – 

· to provide procedures for the conversion of company and individual voluntary arrangements and administration into winding up for companies and bankruptcy for individuals on the application of a liquidator appointed in another EU member in main proceedings ("Member State liquidator" and "main proceedings" are defined by new definitions by reference to the EC Regulation inserted into the 1986 Rules);
· to note particular rules in the 1986 Rules to which the right of a Member State liquidator to participate in proceedings on the same basis as a creditor is relevant, for example, entitlement to vote under Rules 2.22 (administration), 4.67 (winding up) and 6.93 (bankruptcy);
· to provide, under the 1986 Rules, for giving notice of insolvency proceedings, and to give notice of various steps taken in such proceedings, to Member State liquidators;
· to provide, under the 1986 Rules, for the right of a Member State liquidator appointed in main proceedings or a temporary liquidator to be able to apply for the appointment of a provisional liquidator of a company or an interim receiver of an individual ("temporary administrator" is defined by a new definition by reference to the Regulation inserted into the 1986 Rules);
· to provide a procedure allowing a liquidator of a company being wound up voluntarily under Part IV of the Insolvency Act 1986 to apply to court (using a newly prescribed form) for the confirmation of the proceedings, such confirmation being a pre-requisite for recognition of a voluntary winding up in other Member States under the EC Regulation;
· to remove conflicts between the EC Regulation and the Rules, for example, in new Rule 6.116(3) in relation to the rights in rem (secured rights) of creditors where the secured assets are in other Member States;
· to make provision with regard to voting at creditors' meeting and proving for dividends in insolvency proceedings where the EC Regulation applies; and
· to provide revised forms, among others forms, for petitions and orders which require petitioners and courts to consider the applicability of the EC Regulation to the proceedings in question. 

The Insolvency Act 1986 (Amendment) Regulations 2005

Amendments to the Act made by these Regulations clarified the effect of the EC Regulation on the definition of company in Parts I and II of the Act to deal with uncertainty that had arisen following the decision of the High Court in Re Salvage Association [2003] 3 All ER 246. 

Any enquiries regarding this article should be directed towards                                    David Payne  telephone: 01702 442374  email: David.Payne@insolvency.gsi.gov.uk

General enquiries may be directed to technical.section@insolvency.gsi.gov.uk, telephone 0207 291 6776. 

39) Review of the IVA Protocol
The Insolvency Service is carrying out a review of the operation of the IVA Protocol and plans to report its findings by the end of the year. The review is being carried out in conjunction with the IVA Standing Committee, including representatives from R3, ICAEW, IPA and IPC, as well as insolvency practitioners and other industry representatives.

It is important that The Insolvency Service has as much accurate information as possible in order to fully evaluate the operation of the Protocol to date. Insolvency Practitioners are therefore requested to respond positively and promptly to any requests for IVA data and related information which they may receive from The Insolvency Service.  We appreciate your assistance in making this review work, which we believe to be in the interests of the whole insolvency community.

Any enquiries regarding the above should be directed towards Karol Sanderson, Policy Unit, 3rd Floor, 21 Bloomsbury Street, London WC1B 3QW; e-mail: Karol.Sanderson@insolvency.gsi.gov.uk

General enquiries may be directed to Policy.unit@insolvency.gsi.gov.uk; Telephone: 020 7291 6740








Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


