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16) Urgent Secretary of State appointments – agreements in principle
Insolvency practitioners may be aware that the Insolvency Practitioner Unit of the Insolvency Service (IPU) has delegated responsibility on behalf of the Secretary of State to consider applications from official receivers for the appointment of a trustee or liquidator in place of the official receiver in circumstances where it is not expedient to hold a first meeting of creditors.   Urgent applications are made by telephone to IPU in order to seek agreement of the appointment and most importantly agreement of the effective date of appointment.
Following that agreement, the official receiver will send the appropriate form to IPU together with two draft certificates of appointment to be signed by IPU on behalf of the Secretary of State.  These are returned to the official receiver to be handed over to the appointed insolvency practitioner together with other appropriate documents.

Instances have arisen where insolvency practitioners acting in the capacity of duly appointed office holders have encountered difficulty in carrying out their role immediately upon appointment due to the delay in receiving the certificate of appointment.  

Accordingly, in the interests of providing the best possible service, in future where an urgent appointment has been sought and agreed between the official receiver and the Secretary of State, IPU will despatch a signed copy of the certificate of appointment directly to the insolvency practitioner, the other copy will be sent to the official receiver as normal.

The new process applies only to urgent agreements in principle. In routine Secretary of State appointments the certificate of appointment will be sent to the official receiver for handing over to the insolvency practitioner together with the case records.    

Any enquiries regarding this article should be directed towards Joe Clogan at Insolvency Practitioner Unit, Fourth floor, Cannon House, 18 Priory Queensway, Birmingham, B4 6BS;  email: joe.clogan@insolvency.gsi.gov.uk

General enquiries may be directed to email IPU@insolvency.gsi.gov.uk 

12) Applications to the Secretary of State to exercise powers specified in Schedules 4 and 5 of the Insolvency Act 1986

In order to improve the service provided to insolvency practitioners where sanction is sought to exercise certain powers contained within Schedules 4 and 5 of the Insolvency Act 1986 the sanction application forms available on the Insolvency Service internet site have been updated.  An additional form has been introduced to be used when an insolvency practitioner requires sanction to operate a local bank account whilst continuing to trade an insolvent’s business.   
The forms are available on the website at the following link:

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/iparea/sanctionsforms/sanctionsforms.htm
Any enquiries regarding this article should be directed towards Joe Clogan at Insolvency Practitioner Unit, Fourth floor, Cannon House, 18 Priory Queensway, Birmingham, B4 6BS;  email: joe.clogan@insolvency.gsi.gov.uk

General enquiries may be directed to:  IPU@insolvency.gsi.gov.uk 

24) Book debt proceeds subject to floating charge security being paid to and retained by banks - update

Since publication of Issue 37 of Dear IP in October 2008 (Chapter 8, article 23) further relevant cases have been brought to our attention where book debt proceeds have been retained by banks and further sums in the region of £45.5k have been returned to insolvency practitioners for distribution to creditors. We would like to thank those insolvency practitioners who brought these cases to our attention. As indicated in previous articles we will actively pursue any such cases and ask that you continue to inform the relevant contacts (details provided below) of any insolvencies you are dealing, or have dealt, with where a bank is refusing to return book debt proceeds subject to a floating charge. To date, a total sum of circa £245.5k has been successfully challenged.

The Crown Departments still want to be made aware of all such cases where funds that should be used to pay preferential claims are paid to floating charge-holders, whether or not the payment was made direct to the floating charge-holder or by the insolvency practitioner. The notification to the Crown Departments should be made as soon as possible in order to ensure that any action is not prejudiced under the provisions of the Limitation Act 1980.

In cases where both Redundancy Payments Services (RPS) and HM Revenue & Customs have a preferential claim, or where only the RPS has such a claim, insolvency practitioners should contact:

Dave Rowan or Ian Facer, RP Policy Unit, Insolvency Service, Redundancy Payments Service, Area 5.8, 21 Bloomsbury Street, London WC1B 3QW. Tel:  020 7637 6477, fax: 020 7637 6619.

Alternatively, where only HM Revenue & Customs is a preferential creditor the relevant contact is: 

Maddy Butler, HMRC, Queens Dock, 2nd Floor, Liverpool, Merseyside L74 4AA. 

Tel: 0151 703 8394, fax: 0151 7038459. E-mail: maddy.butler@hmrc.gsi.gov.uk 
General enquiries regarding this article should be directed towards: redundancy.payments@insolvency.gsi.gov.uk 
31) The Employment Rights Act 1996 and sensitive personal information

The Redundancy Payments Service (RPS) has recently conducted a review of the way it handles sensitive personal information. By that we mean how we use and store information that includes the names of claimants, national insurance numbers and bank account details. 

From now on when RPS need to send insolvency practitioners any computer generated form, letter, fax or email we will only include the minimum of sensitive personal information to enable you to identify that it is the correct claimant, namely the full name and the last four digits of their national insurance number.  

We hope that this will not cause insolvency practitioners undue difficulties but we do recognise that on very rare occasions this information may be insufficient.  If that is the case please contact the relevant Redundancy Payments Office case officer who will be able to assist.

If RPS need to return any RP1 and RP14A forms to insolvency practitioners, which contain full personal details, we will do so only by recorded delivery mail or in instances where there are large numbers of claimants by courier or by hand.

We appreciate that insolvency practitioners also hold much sensitive personal information, and would therefore ask insolvency practitioners to ensure that this type of information is handled carefully and that when sending RP1 and RP14A forms they are addressed to the correct office or official (if known). 

If you have any queries about this notice, please contact Barbara Morris who is the Information Asset Owner for The Redundancy Payments Service on 0121 678 1802 or email at Barbara.Morris@berr.gsi.gov.uk
32) The Employment Rights (Increase in Limits) Order 2008

With effect from1 February 2009 the statutory limit on a weeks pay for the purpose of calculating a redundancy payment increases from £330 to £350.  A copy of the above relevant statutory instrument is available at the following web site address: 

http://www.opsi.gov.uk/si/si2008/uksi_20083055_en_1
Enquiries regarding this article may be directed toward towards redundancy.payments@insolvency.gsi.gov.uk 

33) Advance Notification of Redundancies (HR1 form) 

Trade Union & Labour Relations (Consolidation) Act 1992.
Employers proposing to make 20 or more employees redundant at one establishment within a period of 90 days must consult with employees’ representatives, and notify the Secretary of State of the proposed redundancies, at least 30 days before the first of the dismissals takes effect. If the number of proposed redundancies is 100 or more the consultation and notification must take place at least 90 days prior to the first dismissals. In practice the notification to the Secretary of State is made by completion of an HR1 form which is sent to the Insolvency Service’s Redundancy Payments Office in Birmingham.
The timely completion of an HR1 is not simply a device to protect an employer against the possibility of an employment tribunal making a protective award for the failure of the employer to comply with the consultation requirements of the Trade Union & Labour Relations (Consolidation) Act 1992, it is also an important tool in mitigating, as much as possible, the effect of redundancy on employees. The requirement to consult employee’s representatives about proposed collective redundancies is for the employer and employee’s representatives to have sufficient time to allow for meaningful discussions to take place to seek ways to either avoid the redundancies or at least to reduce the numbers concerned. 

Clearly this will not always be possible and it is for this reason that it is important that the Secretary of State is notified of the proposed redundancies at the earliest possible stage. Government has a statutory obligation to assist employees facing redundancy and in order to discharge that liability information given in HR1 forms is passed to other Government Departments and Agencies so that measures can be put in place to assist redundant employees in the event that the consultation process is not successful. Information is NOT given for any other purposes nor is it released to any outside bodies, including the media.

In the current economic climate many insolvency practitioners may have been asked to advise clients on ways to restructure their businesses – not whilst formally acting as an insolvency practitioner but rather on a consultancy basis or as a turnaround professional. If it is likely that redundancies are possible in any restructuring it would be prudent to remind those clients of their obligations to consult with employees as outlined above. The client should also be made aware that the law does not absolve an employer of those obligations simply on the basis that the employer is insolvent.  

Enquiries regarding this article may be directed toward towards redundancy.payments@insolvency.gsi.gov.uk
34) BERR – Business Link 

Business Link is the multi-channel business support service providing customers with access to the help and support needed in both starting and developing/restructuring a business. Employers contemplating redundancies can contact Business Link for advice targeted at getting them through a difficult period. Early intervention can help businesses manage a potential redundancy situation effectively and Business Link can advise on options for keeping people in employment. In the event that redundancies are inevitable Business Link can offer advice on self –employment and, together with Jobcentre Plus, entitlement to benefits like Jobseekers Allowance.

Further information about Business Link can be obtained on the following web site address: 

www.businesslink.gov.uk/bdotg/action/home
Enquiries regarding this article may be directed toward towards redundancy.payments@insolvency.gsi.gov.uk
36) Launch of Investigations and Enforcement Services (IES)

A new business has been created within the Insolvency Service which comes into being on 1 January 2009.  Investigations and Enforcement Services (IES) brings together the current businesses of Investigations, Enforcement and Companies Investigation Branch to form a national investigation and enforcement structure which will be headed by Robert Burns, currently Inspector of Companies.

The IES vision going forward encapsulates the delivery of an efficient and flexible investigation and enforcement capability by professional, trained and motivated teams – targeting outcomes that reflect the public interest, promoting fair markets and engaging with our stakeholders in order to maximise our impact.  

The creation of IES represents the implementation of one of a number of recommendations made by Grant Thornton, who were contracted to conduct a review of the Insolvency Service’s investigation and enforcement activity.

Grant Thornton’s report, which was published on 4 July 2008, was positive about the quality of investigation and enforcement operations across the Insolvency Service, referring to “an experienced and committed workforce, that effectively discharge their remit.”  One of the principal recommendations was that the Service should organise investigation and enforcement activities so that they could be conducted in the most unified, effective and efficient way possible.  The creation of IES will achieve this.

Priorities for the new business include:

· the establishment of an investigation career stream, linked to a professional qualification, that will enhance opportunities for movement and advancement both within the investigation specialism and across the wider Insolvency Service and will enhance the flexibility of IES staff to focus on particular areas of concern as required;

· maximising the quality and efficiency of investigation and enforcement processes by identifying and promoting best practice and taking a corporate approach to the pursuit of excellence; and 

· engaging with stakeholders with the aim of maximising the impact of investigation and enforcement activities.

“This is an exciting time for the Service”, according to Stephen Speed, Inspector General and Agency Chief Executive, who states “the establishment of IES marks a major step forward.  The new business, which will work seamlessly with Official Receivers Services, makes the most of the Service’s skills and talents for investigation and enforcement work in delivering for our customers. Our vision going forward is of a vibrant, outward looking and ambitious organisation that engages with and is responsive to the concerns of our stakeholders.”

Any enquiries regarding the above should be directed towards Gay Burns or 
Clare Quirk, Investigations and Enforcement Services; telephone: 020 7596 6130/0151 625 2153 email: gay.burns@berr.gsi.gov.uk or, clare.quirk@insolvency.gsi.gov.uk
55) The Energy Performance of Buildings (Certificates and Inspections) (England and Wales) Regulations 2007 (S.I. 2007/991)
These regulations implement various aspects of the EU Energy Performance of Buildings Directive, which lays down requirements for the production of energy performance certificates (EPC) when buildings are constructed, sold or rented out. The final provisions of the regulations were brought into force with effect from 1 October 2008, following a phased introduction. An EPC is distinct from a Home Information Pack (HIP), which applies solely to residential property, although HIPs also incorporate EPCs.

The regulations require sellers to make an EPC available to prospective buyers and tenants of buildings at the earliest opportunity (regulation 5).  In circumstances where a relevant building comprised within an insolvent estate is being sold in our view it would be incumbent upon the insolvency officer holder to provide the EPC.  The costs of providing the EPC would be an expense of the proceedings.

Further information is available on the Department of Communities and Local Government website, at:

http://www.communities.gov.uk/planningandbuilding/theenvironment/energyperformance/publications/
Any enquiries regarding this article should be directed towards Toby Watkinson, IP Policy Section, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7637 6566;  email: toby.watkinson@insolvency.gsi.gov.uk  

General enquiries may be directed to IPPolicy.Section@insolvency.gsi.gov.uk  

Telephone: 020 7291 6772

5) Dealing with “List X” businesses that hold UK Government protectively marked information
A List X site is a commercial site (i.e. not government) on UK soil which is approved to hold UK government protectively marked information marked CONFIDENTIAL and above. The term is equivalent to Facility Security Clearance used in other countries. There are a number of businesses in the UK carrying out contracted work on behalf of government departments, including the Ministry of Defence, the Home Office, Department of Health and HM Revenue and Customs, on List X sites. Some of these sites contain high-grade encryption equipment and codes.

Should an individual, company or partnership trading on a List X site enter an insolvency procedure, it is essential, in the interests of national security, that all protectively marked assets, books, papers and records are protected and not moved without the relevant security clearance.

List X sites have their status granted and monitored by the Defence Equipment and Support Department of the Ministry of Defence (DES) following Cabinet Office guidance.  The recovery of protectively marked material from a List X site is usually undertaken by DES in conjunction with other relevant parties.  It is possible that a business trading from a List X site has other general trade contracts and not just government contract(s) that has resulted in the List X site status.  A business trading from a List X site may have one or more other List X trading addresses.  Alternatively a business that has a List X site may have other trading addresses which are not classified as List X as the List X status is site specific (i.e. the site where the contract is being carried out) and not business specific.
Insolvency practitioners should allow DES to secure and remove all items relating to the relevant government contract, and may need to work closely with DES to ensure that the interests of national security are protected, and that all items are secured to the satisfaction of DES or until collection can be arranged if it cannot be carried out immediately. Such action is a priority to any steps the insolvency practitioner would normally take in his/her capacity as insolvency office-holder to realise the equipment for the benefit of the insolvent estate. 
Should insolvency practitioners become aware of insolvent businesses that are trading, or have traded from, a List X site immediate contact should be made with DES on the following number:

Advice Centre -  0117 9134378.

Following initial contact with the DES, arrangements will usually be made for either DES or the local police special branch to attend the List X site.  Insolvency practitioners should allow DES to secure and remove all items relating to the contract, even where this may result in computer equipment or stock being lost to the insolvent estate.  In all cases, an inventory of all material and equipment recovered, together with written confirmation of overriding national security interests, will be provided by DES.
Any enquiries regarding this article should be directed towards Toby Watkinson, IP Policy Section, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7637 6566;  email: toby.watkinson@insolvency.gsi.gov.uk  

General enquiries may be directed to IPPolicy.Section@insolvency.gsi.gov.uk  

Telephone: 020 7291 6772

38) Registration of individual voluntary arrangements

Rule 5.29(1) of the Insolvency Rules 1986 sets out the reporting requirements for individual voluntary arrangements (IVAs).  The rule requires that immediately after the chairman of a creditors’ meeting has filed in court a report that the meeting has approved an IVA, he/she shall report details of the arrangement to the Secretary of State. This is necessary to enable the Secretary of State to maintain the public register of IVAs. 
An IVA cannot be registered without the requisite registration fee, currently £10.  The Insolvency Practitioner Unit of the Insolvency Service considers 14 days after court approval an appropriate period in which practitioners should register an IVA and submit the £10 registration fee, and would therefore ask that insolvency practitioners seek to adhere to this period.  Any IVAs registered 14 days after court approval will be considered late, and instances of persistent late registrations will be referred to the relevant insolvency practitioner’s authorising body.
Any enquiries regarding this article should be directed towards Joe Clogan at Insolvency Practitioner Unit, Fourth floor, Cannon House, 18 Priory Queensway, Birmingham, B4 6BS;  email: joe.clogan@insolvency.gsi.gov.uk

General enquiries may be directed to:  IPU@insolvency.gsi.gov.uk 








Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


