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12) Extension of administration period via blanket resolution in the proposals

It has been brought to our attention that it has become a growing practice for administrations to be extended by the use of a ‘blanket resolution’ included as part of the administrator’s proposals. Such blanket resolutions run counter to the spirit of the legislation and should only be obtained in exceptional circumstances. 

Paragraph 76(2)(b) of Schedule B1 to the Insolvency Act 1986 states that “an administrator’s term of office may  be extended for a specified period not exceeding six months by consent”. We have been made aware that this consent is often obtained at the first meeting of creditors with the administrator’s proposals including a conditional resolution regarding the extension of the administration, along the lines that if the administrator should think it desirable, then the administration would be extended by an additional six months.

However, the intention behind this provision is that the power is given to the creditors to agree to extend the administrator’s term of office; they agree and they extend. The power is not to agree to delegate to the administrator a power to decide whether he (the administrator) should extend his term of office which has provisionally been agreed by the creditors.

Therefore, in our view, this practice is questionable. 

We accept that there will be cases where such a resolution may be desirable, such as in cases where at the date of the initial meeting, the administrator formed the view that it was reasonably foreseeable that the administration may need to be run for more than twelve months, for example, where there are large book debt collections which cannot realistically be completed in under a year. A resolution of this type would clearly reduce costs as compared with seeking the consent of creditors at a later stage in the administration. 

The contents of the administrator’s proposal are set out in paragraph 49(2) of Schedule B1, and must, in particular, deal with prescribed matters, which are set out in Rule 2.33(2) of the Insolvency Rules 1986. Rule 2.33(2)(q) might assist where it is clear from the outset that a year will not be sufficient time in which to complete the administration. Rule 2.33(2)(q) states “such other information (if any) as the administrator thinks necessary to enable creditors to decide whether or not to vote for the adoption of the proposals”. It is our view that this provision envisages an extension to only be included where it is necessary. It should not be included as a matter of course, notwithstanding that it may save costs by obviating the need for a further creditors’ meeting. Saving costs, alone, though a laudable aim, is not likely to provide sufficient reason for inclusion, as under paragraph 78(3) of Schedule B1, consent can be given in writing as an alternative to being signified at a creditors’ meeting.

Therefore, unless inclusion of a provision for extension is necessary to allow the creditors to decide whether to adopt the proposal, we do not think it is permissible to include such a provision, as to do so in other circumstances would not be in keeping with the stated principle of speed in facilitating the administration procedure (paragraph 4 of Schedule B1).

Rule 2.112(2) provides that a request to creditors for an extension of the administration must be accompanied by a progress report, which is a clear inference that there must be an interval between the commencement of the administration and seeking the extension in which the administrator has, at the least, sought to progress the administration. 

If such resolutions were obtained as a matter of course, no matter whether consideration is given to the question of likely duration of the administration, this would run counter to the spirit of the legislation, and best practice would dictate that it is not appropriate to include such a provision. 

Any enquiries regarding this article should be directed towards 
Muhunthan Vaithianathar, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW, telephone: 020 7637 6515, email: Muhunthan.Vaithianathar@insolvency.gsi.gov.uk
General enquiries may be directed to Policy.Unit@insolvency.gsi.gov.uk
15) Information to be included in a blanket authority given by a creditor to an insolvency practitioner 

Where an insolvency practitioner holds an authority to act on behalf of certain creditors it is important that the scope of the authority is clear. To assist official receivers, creditors and insolvency practitioners the following guidance has been prepared and it would be helpful if insolvency practitioners could ensure that any new authority prepared for use in bankruptcies and compulsory liquidations addresses the following issues: 

(i) The authority should be on the headed notepaper of the creditor including the address and registration details.

(ii) The name and job title of the person signing the authority on behalf of the creditor should be printed.
(iii) A statement that the person signing the authority is authorised to give the authority.
(iv) The contact details of the person signing the authority should be included; address, telephone and email if available.

(v) The letter should be signed and dated.

(vi) The authority will be retained by the official receiver for two years after which it will have deemed to have lapsed and should be renewed by the creditor.

The following wording would be acceptable to official receivers.

We hereby authorise [name of IP*] to act on our behalf in matters related to all insolvent estates of which we are creditors as follows: -

1) Pursuant to rules 4.75(1)(g) and 6.98(1)(g) of the Insolvency Rules 1986 to complete and sign forms of proof of debt on our behalf;

2) Pursuant to rule 8.2(3) of the Insolvency Rules 1986 to complete and sign forms of proxy on our behalf:-

a) by way of special proxy for the appointment of [name of IP*] as office holder under the provisions of the Insolvency Act 1986, or

b) by way of special proxy for the appointment of any licensed insolvency practitioner as office holder under the provisions of the Insolvency Act 1986.

3) To act as our agent and obtain lists of creditors pursuant to rule 12.17 of the Insolvency Rules 1986.

4) In the event that the official receiver decides to request that the Secretary of State appoint an insolvency practitioner, in all cases where we are the majority creditor, we wish [name of IP*] to be appointed office holder under the provisions of the Insolvency Act 1986.
Should [name of IP] decline to accept the appointment, on our behalf [name of IP] may agree to an appointment from the official receiver’s rota.
5) In the event that the official receiver decides to request that the Secretary of State appoint an insolvency practitioner and we are not the majority creditor, [Name of IP*] may on our behalf approve:
a) an appointment from the official receiver’s rota, or
b) the appointment of an insolvency practitioner nominated by another creditor.
Any of the above may be deleted by the creditor and excluded from the authority. Where the official receiver receives a later dated authority from the creditor for another insolvency practitioner it will be assumed that the creditor has withdrawn the earlier authority and the official receiver will be under no obligation to make enquiries. 

The official receiver will accept an authority that refers to “an insolvency practitioner from [name of firm]”, rather than a specifically named insolvency practitioner, or in the case of proxy holders “an employee of [name of firm]”, rather than named individuals.

The Insolvency Service appreciates that some insolvency practitioners already hold authorities which date back some years. For the sake of clarity it would be helpful, if where an insolvency practitioner holds an authority which is more than two years old, for the insolvency practitioner to obtain an amended authority that complies with this new guidance.

Insolvency practitioners might wish to know that Official Receiver Services (ORS) will maintain details of all authorities on a central database and that this will be accessible by local official receivers and their staff. 
Any enquiries regarding this article should be directed towards Alex Cleland,
Official Receiver Services, Insolvency Service, 21 Bloomsbury Street, London WC1B 3QW; telephone: 07772 795 383 email : alex.cleland@insolvency.gsi.gov.uk   
General enquiries may be directed to OROS@insolvency.gsi.gov.uk;            telephone: 0207 291 6772 

5) VAT on bond premiums
Advice has been sought from HM Revenue & Customs (HMRC) to determine whether insolvency practitioners should apply VAT when re-charging bond premiums to insolvent estates.

HMRC advise that VAT should always be charged.

HMRC concluded that as the insolvency practitioner is the bond principal, the cost of obtaining the bond forms part of his or her general business overheads rather than a payment incurred on behalf of the estate. Hence bond premiums cannot be viewed as a disbursement for VAT purposes, and are subject to VAT at the same rate as the insolvency practitioner’s other fees.

Any enquiries regarding this article should be directed towards Andrew Shore,
IP Policy Section, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7291 6769; email: andrew.shore@insolvency.gsi.gov.uk
General enquiries may be directed to IPPolicy.Section@insolvency.gsi.gov.uk;   Telephone: 020 7291 6772
57) Interest rate paid to estates held in the ISA/ISIA (Insolvency Services Account and Insolvency Services Investment Account)

Following the cut in the Bank of England base rate on 8 October 2008 The Insolvency Service has reviewed the interest rate paid to estates. A reduction from 7% to 6.25% will be made to the rate applied to estates from Friday 17 October 2008. Insolvency practitioners should note that higher interest rates have been and continue to be paid on estates in the ISA due to surplus interest having accrued on the account. This surplus is reducing and The Insolvency Service therefore expects to further reduce the rate paid to estates over the next 9 to 12 months to a rate that is closer to the base rate. The Insolvency Service’s policy remains to maximise the interest rate paid to estates while maintaining the solvency of the ISA/ISIA

Any enquiries arising from this article may be directed to Graham Stewart,
Estate Accounts Directorate, 3rd Floor, Cannon House, 18 Priory Queensway, Birmingham B4 6FD; telephone: 0121 698 4265; e‑mail: graham.stewart@insolvency.gsi.gov.uk
General enquiries may be directed to EAD.Enquiries@insolvency.gsi.gov.uk;   Telephone: 0121 698 4275
22) New correspondence address for HMRC Insolvency Claims Handling Unit (ICHU)

The Insolvency Claims Handling Unit of HM Revenue & Customs has moved from Room BP 2302 (Lindisfarne House) to Room BP 3202 with effect from 8 September 2008.  All correspondence that would previously have been sent to the old address should be sent to the following address with immediate effect:

Room BP3202

Warkworth House

Benton Park View

Longbenton

Newcastle Upon Tyne

NE98 1ZZ

Any enquiries regarding this article should be directed towards Maddy Butler,
HM Revenue & Customs, Debt Management, Queens Dock, Liverpool L74 4AA telephone: 0151 703 8394, email: Maddy.Butler@hmrc.gsi.gov.uk
23) Book debt proceeds subject to floating charge security being paid to and retained by banks

Since Issue 35 of Dear IP in March 2008 (Chapter 8, Article 20) further cases have been brought to our attention where banks are retaining book debt proceeds subject to floating charge security, involving funds of approximately £42,000. We will actively pursue any such cases and ask that you inform either Dave Rowan or Maddy Butler (contact details are provided below) of any insolvencies you are, or have, dealt with where a bank is refusing to return book debts subject to a floating charge. To date, a sum in the region of £200,000 has been returned from the banks and a further £30,000 is expected shortly.

The Crown Departments still wish to be made aware of all such cases where funds that should be used to pay preferential claims are paid to floating charge-holders, whether or not the payment was made direct to the floating charge-holder or by the insolvency practitioner. The notification to the Crown Departments should be made as soon as possible in order to ensure that any action is not prejudiced under the Limitation Act 1980.

In all cases where either Redundancy Payments Services (RPS) and HM Revenue & Customs have a preferential claim, insolvency practitioners should contact:

Dave Rowan or Tohel Miah, RP Policy Unit, Insolvency Service, 
Redundancy Payments Service, Area 5.8, 21 Bloomsbury Street, London WC1B 3QW. Tel:  020 7637 6477, fax: 020 7637 6619.

General enquiries may be directed towards redundancy.payments@insolvency.gsi.gov.uk
Where only HM Revenue & Customs is a preferential creditor the relevant contact is: 

Maddy Butler, HMRC, Queens Dock, 2nd Floor, Liverpool, Merseyside L74 4AA. 

Tel: 0151 703 8394, fax: 0151 7038459. E-mail: maddy.butler@hmrc.gsi.gov.uk 
17) New approach to “D” conduct reports

From 1 September 2008 the teams formerly known as Case Targeting and Initial Investigations will combine to bring a new approach to dealing with D Reports.

The new team, "Conduct and Complaints" will deal with all D Reports from receipt to allocation to an investigator, and will continue to operate the complaints 'Hotline'. Their working processes have been designed to handle the targeting of investigations in a more timely manner on a one-team basis; to reduce the contact with the insolvency practitioner to just one occasion prior to the usual visit from the investigator; to give a more in-depth consideration to potential investigation cases; and to give better quality and more detailed feedback to insolvency practitioners if cases are not to be taken forward.

The team will be looking to insolvency practitioners to submit substantive D Reports at the earliest possible date within the usual six month period, reducing the use of interim returns to a minimum.  It would also be useful if a letter of authority could be sent with every D Reports as this would assist in the enquiries that will be made to facilitate future decision-making.

This change flows from recommendations made in the recent review of The Insolvency Services’ investigation and enforcement activity and should reduce the time insolvency practitioners are called upon to answer queries in the early stages of a case, improve the cases received by investigators so enhancing the likelihood of an effective outcome and improve the understanding between The Insolvency Service and insolvency practitioners about decisions relating to whether to take a case to investigation. With regard to that understanding the team will be happy to be contacted by insolvency practitioners who wish to discuss individual cases, find out what we are looking for in a D Report or if they wish to attend liaison meetings on appropriate subjects.
Any enquiries regarding this article should be directed towards Karen McConnell, Head of Conduct and Complaints Team, Insolvency Service, 3rd Floor, Cannon House, 18 Priory Queensway, Birmingham B4 6FD; telephone: 0121 698 4236   email : Karen.McConnell@insolvency.gsi.gov.uk 

General enquiries may be directed to cct.email@insolvency.gsi.gov.uk
23) Protective awards as a provable debt in insolvency 

Further to Article 18, Chapter 11 of Issue 35 of Dear IP the Court of Appeal has ruled that a protective award is indeed a provable debt in an insolvency (re Haine & SoS v Day [2008] EWCA Civ 626).  A copy of the judgment is available via the following link:

http://www.bailii.org/ew/cases/EWCA/Civ/2008/626.html
There will consequently be no changes to the Redundancy Payments Services proof of debt forms. 
Enquiries regarding this article may be directed towards redundancy.payments@insolvency.gsi.gov.uk
24) Claims from directors

The circumstances in which a director and majority shareholder of a company may be regarded as an employee (as defined in section 230 of the Employment Rights Act 1996) has been the subject of Court of Appeal decisions in re Secretary of State for Trade and Industry v Bottrill [1999] ICR 592 and re Connolly v Sellers Arenascene Ltd [2001] ICR 760 as well as the judgment of the Inner House of the Court of Session in re Fleming v Secretary of State for Trade and Industry [1997] IRLR 682. 

However, there have been a number of recent Employment Appeal Tribunal (EAT) decisions in which the legal approach has diverged from that stated in Bottrill and Fleming in particular. The trend of the recent EAT decisions has been to limit both the nature of the inquiry which should be undertaken by the Employment Tribunals, and the evidence which is to be regarded as relevant.  There are conflicts and a consequent lack of clarity within the authorities which is deeply unsatisfactory as Employment Tribunals cannot be clear as to which approach they ought to follow.  Consequently there is undoubted potential for confusion and error, and in turn unnecessary appeals.  

In view of this the Court of Appeal has granted the Secretary of State leave to appeal against the EAT judgment in the case of re Neufeld v Secretary of State for Business Enterprise and Regulatory Reform.  The hearing date is anticipated to be in December 2008.  Hopefully this will resolve the current state of confusion.  In the meantime Redundancy Payments Services will continue to assess the employee status of directors in line with the Bottrill guidelines.

Enquiries regarding this article may be directed towards redundancy.payments@insolvency.gsi.gov.uk
25) Holiday pay claims

As part of corporate governance checks undertaken on employees’ claims for payment from the National Insurance Fund (NIF) on the insolvency of an employer, Redundancy Payments Services (RPS) has designed spreadsheets to check accrued holidays due on termination of employment. 

Under the Working Time Regulations, employees (and workers) have the right to:

4 weeks paid leave each year before 1 October 2007; increasing to

4.8 weeks paid leave each year from 1 October 2007; increasing to 

5.6 weeks paid leave each year from 1 April 2009.

During the transitional periods the amount of statutory leave due will depend upon the period of the leave year that falls before and after the dates of the respective increases.  The employees are also allowed to carry forward the extra statutory leave allowance into the following leave year if it is not reasonably practicable for them to take it before the end of the leave year.   

The spreadsheets cover the October 2007 increase, the April 2009 increase and the normal calculation for when there is no increase during the leave year.  If you are interested in receiving a copy of the spreadsheet to understand how RPS assess entitlement due from the NIF in accordance with the Working Time Regulations, please telephone the RPS helpline on 0845 145 0004 or email redundancy.payments@insolvency.gsi.gov.uk 

26) Redundancy Payments Services (RPS) claims handling

There has recently been an increase in the amount of redundancy claim related work.  The amount of claims received by the RPS is up by some 35% on this time last year. This results in an inevitable increase in telephone calls from employees anxious to know what stage their claim has reached. The RPS aims to pay 78% of claims received within three weeks and 92% within six weeks. 

Clearly, employees expect the RPS to act on their claim as soon as the RP1 form is received.  However, no action can be taken on any claim until the RP14 and RP14a forms have been received. It would therefore be helpful if claim forms are only forwarded together with the RP14 and RP14a (or later if claims are made after that time) as claims received prior to receipt of them are effectively in limbo. As insolvency practitioners will appreciate the RPS has little alternative other than to tell the enquirer that we are still awaiting information from the relevant insolvency practitioner. 

Enquiries regarding this article may be directed towards redundancy.payments@insolvency.gsi.gov.uk
27) Fraudulent claims for payment from the National Insurance Fund (NIF) on the insolvency of an employer

An unfortunate side effect of the recent increase in the redundancy payment claims workload is an increase in the number of fraudulent claims being received. These include, amongst others:

· Claims from people who do not reside at the addresses shown on the RP1 and who cannot be traced

· Claimants using other people’s national insurance numbers

· Director’s bank accounts being nominated for receipt of payments

· Rates of pay on the RP1 being higher than that shown in wages records

· Maximum amounts in respect of arrears of pay and/or holiday pay being claimed when the employee has already received some or all of the money from the employer

· Claims from people who do not even appear in the employer’s records

· Claims from foreign workers who are working illegally

Clearly no system is foolproof but in view of the increase of such instances insolvency practitioners need to be vigilant to prevent fraudulent claims wherever possible. Redundancy Payment Services (RPS) assumes that the information on the RP14a has been verified from the employer’s records before it is sent to the RPS. If there is any doubt about the validity of any claim this should be drawn to the attention of the RPS as soon as possible.

Enquiries regarding this article may be directed towards redundancy.payments@insolvency.gsi.gov.uk
28) Completion and signing of RP14 form

There have been instances of RP14 forms being sent to the Redundancy Payments Offices (RPOs) having been signed by a member of staff rather than the insolvency practitioner him/herself. Section 187 of the Employment Rights Act 1996 requires that the information the RPO needs must be provided by “the relevant officer” and section 187 (4) of that Act defines who is the “relevant officer” – essentially it is the licensed insolvency practitioner. We have received legal advice to the effect that only the “relevant officer” should sign the RP14 form. As such, to avoid delays in having to return RP14 forms insolvency practitioners are asked to ensure that only they, as the “relevant officer”, sign the form prior to it being sent to the RPO.

Enquiries regarding this article may be directed towards redundancy.payments@insolvency.gsi.gov.uk
29) Payment of cheques to the National Insurance Fund (NIF) – relocation of finance team

In May 2008 the Finance Redundancy Payments Team moved premises. Please ensure that cheques are made payable to the NIF and sent to: 

Insolvency Service

Finance Redundancy Payments Team

Cannon House  

18 Priory Queensway  

Birmingham

B4 6BS

Please ensure that you quote the Redundancy Payments Office (RPO) case reference number when sending these cheques.

Enquiries regarding this article may be directed towards redundancy.payments@insolvency.gsi.gov.uk
30) Proofs of debt – Crown set-off

If a new proof of debt is requested by insolvency practitioners following notification that HM Revenue & Customs has applied Crown set-off, it would be helpful if it could be made clear that the request is as a result of the set-off, not that a new copy of the original proof of debt is requested. The Redundancy Payments Office will then recalculate the debt taking the set-off into account.

Enquiries regarding this article may be directed towards redundancy.payments@insolvency.gsi.gov.uk
54) The Companies (Trading Disclosures) (Insolvency) Regulations 2008 (S.I. 2008/1897)

Insolvency practitioners should be aware that the above named statutory instrument came into force on 1 October 2008.  It made changes to the Insolvency Act 1986 (“the Act”), and amends the corresponding provisions of the Insolvency (Northern Ireland) Order in similar terms.

The regulations require that a company that is — 
· in administrative receivership (England & Wales, section 39 of the Act); or

· in receivership (Scotland: section 64 of the Act); or

· in administration (England, Wales and Scotland: paragraph 45 of Schedule B1 to the Act); or

· subject to a moratorium relating to a proposed CVA (England, Wales and Scotland: paragraph 16 of Schedule A1 to the Act) 
must display the fact that the company is subject to the relevant insolvency procedure on any and all of the company’s websites.    The category of documents which must display the fact that the company is subject to the relevant insolvency procedure is extended to cover documents whether they are sent in hard copy, electronic or some other form and includes orders for services.  In the case of administrative receivership or, in Scotland, receivership or where there is in force a moratorium with a view to a CVA being proposed, the requirement for documents to disclose the fact that the company is subject to the relevant insolvency procedure is extended to all the documents issued by or on behalf of the company rather than those on which the name of the company appears. It will be noted that this was previously the position with regard to administration.  
The instrument extends to other insolvency procedures the changes made by The Companies (Registrar, Languages and Trading Disclosures) Regulations 2006 (S.I. 2006/3429) that altered section 188 of the Act, relating to liquidation, that came into force 1 January 2007. This change was reported in Issue No. 31 of Dear IP (February 2007).

The instrument also makes minor amendments to section 188 of the Act with respect to liquidation.  The relevant documents now include an order for services and the requirement for documents to disclose the fact that the company is in liquidation is extended to all the documents issued by or on behalf of the company rather than those on which the name of the company appears.
Any enquiries regarding this article should be directed towards 
Steven Chown, Insolvency Service, Policy Unit, 21 Bloomsbury St, London WC1B 3QW. Telephone:  020 7637 6501, email: steven.chown@insolvency.gsi.gov.uk
General enquiries may be directed to Policy.Unit@insolvency.gsi.gov.uk
37) Future publication of completion/failure rates of Individual Voluntary Arrangements (IVAs) 

The Insolvency Service has accepted a recommendation contained within the Insolvency Practices Council Annual Report 2007 to publish annual statistics showing aggregate completion/failure rates of IVAs set up in each of the previous five years.  Publication of this data will commence in early 2009, under the statistics section of The Insolvency Service’s website.

Any enquiries arising from this article may be directed to Steve Lamb, of 
IP Policy Section, Area 5.6, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7637 6698; e‑mail: steve.lamb@insolvency.gsi.gov.uk
General enquiries may be directed to IPPolicy.Section@insolvency.gsi.gov.uk;   Telephone: 020 7291 6772








Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


