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54) Tracing beneficiaries of unclaimed dividends  

We continue to encounter occasional difficulties relating to private sector tracing organisations (“TOrgs”) where they attempt to trace the recipients of unclaimed dividends whilst the insolvency practitioner is still in office.

A problem arises where a dividend has been issued to a creditor in error and the insolvency practitioner allows it to expire after six months (all uncleared payments expire after this time) instead of contacting Estate Accounts Directorate (EAD) to advise a cancellation.

It is in the interests of all parties that as soon as the insolvency practitioner becomes aware that the original payee is not legally entitled to the proceeds, EAD should be asked to cancel the payment and re-credit the estate. 

We would encourage the insolvency practitioner to then review the EAD Estate Statement (available on BANCS online or on request from EAD) to ensure that the cancellation instruction has been received and actioned as there have been occasional instances where the instruction has failed to reach us.

If EAD is not in receipt of a cancellation instruction to correct this error prior to the expiry of the payable order, then the TOrg will seek to trace the creditor who may be paid in error. In such cases, EAD will refer the insolvency practitioner to the TOrg to discuss recovery of these funds to the estate and negotiate the fee claimed by the TOrg.

Articles 3, 7 and 52 of this Chapter contain further details on the procedures relating to unclaimed monies.

Any enquiries regarding the above should be directed towards EAD Unclaimed Monies Enquiries, telephone: 0121 698 4068/4169 email: EAD.Unclaimed@insolvency.gsi.gov.uk

_____________________________________________________________________

55) The Insolvency Proceedings (Fees) (Amendment) Order 2007 and Secretary of State fee rebates

The Insolvency Proceedings (Fees) (Amendment) Order 2007 can have an effect on the calculation of any rebate of the Secretary of State (SoS) fee on bankruptcy cases where the order was made prior to 1 April 2004 and all the debts and expenses have been paid, leaving a surplus balance returnable to the debtor.

The calculation is based on “the maximum amount” as defined in the Insolvency Fees (Amendment) Order 1994, paragraph 3 (c) – “Limits on certain fees”.
With no SoS fees being charged on realisations into these estates from 1 April 2007 the situation can arise where the SoS fees charged can be less than the amount relevant to “the maximum amount” and therefore no rebate is applicable.

EXAMPLE: A case where the order was made in 1998 and realisations up to 31 March 2007 were £3,215, with SoS fee being charged at 15% = £482.25. A realisation of £56,000 was paid into the Insolvency Services Account after 1 April 2007 and therefore did not attract a SoS fee but did result in a surplus balance on the estate after all the debts and expenses had been paid.  
	DEBTS and EXPENSES OF CASE
	£

	OFFICIAL RECEIVERS COSTS
	      335.26

	CHEQUE FEES AND BACS/CHAPS FEES
	        13.70

	BANKING FEE
	      150.00

	OTHER DEBTS AND EXPENSES OF CASE
	 35,234.36

	TRUSTEES FEES STILL DUE
	   1,346.25  

	TOTAL (MAXIMUM AMOUNT)
	 37,079.57

	SoS FEE APPLICABLE ON MAXIMUM AMOUNT
	   5,561.94

	TOTAL SoS FEE CHARGED ON CASE
	      482.25

	Therefore Fee Rebate =
	       NIL


Any enquiries regarding the above should be directed towards EAD Enquiries, telephone: 0121 698 4275, email: EAD.Enquiries@insolvency.gsi.gov.uk

10) Application for suspension of discharge

Insolvency practitioners are reminded that rule 6.215(5) of the Insolvency Rules 1986 requires a copy of the trustee’s evidence, in support of an application for suspension of discharge, to be served on both the debtor and the official receiver at least 21 days prior to the hearing date.

Information about such applications is provided in article 8 of this chapter.

Where an insolvency practitioner fails to comply with any requirement of the rules The Insolvency Service will consider whether the matter should be referred to the appropriate authorising body.

Any enquiries regarding this article should be directed towards 
Devorah Burns, IP Policy Section, 21 Bloomsbury Street, London WCIB 3QW; telephone:  020 7291 6770; email: devorah.burns @insolvency.gsi.gov.uk

General enquiries may be directed to IPPolicy.Section@insolvency.gsi.gov.uk Telephone 020 7291 6772

31) Proposals for the reform of the debtor petition process

In 2006, over 80% of bankruptcy orders made in England and Wales were from debtors petitioning for their own bankruptcy.  The increase in the number of bankruptcy orders made in the last four to five years, particularly debtors own petitions, has undoubtedly contributed to the strain on HM Court Services’ resources. 

In some parts of England and Wales debtors face a wait of up to four months from initial contact with the courts to obtaining debt relief via a bankruptcy order. Other court users also face lengthy delays as court staff deal with non-contentious debtor petitions.  If one considers that the role of the court is to resolve disputes, it can be argued that as there is no dispute in a debtor’s petition case, there is no need for the debtor to go through the court system in this first instance.

Proposal

The Insolvency Service is therefore proposing to remove the requirement that the debtor must file a petition for bankruptcy at court.  Instead, the Official Receiver could make the bankruptcy order administratively, thus freeing up the court’s time to deal with creditor’s petitions, public examinations, bankruptcy restriction orders, income payment orders, and other contentious matters and civil processes.

Consultation

Since 22 October 2007 we have been inviting all interested parties to take part in the consultation on the above proposals.  The consultation document, entitled ‘Bankruptcy:  proposals for reform of the debtor petition process’ can be accessed at The Insolvency Service website in the live consultation register, or at the following address:

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/con_doc_register/registerindex.htm
The consultation closes on 11 January 2008.

Any enquiries regarding the consultation or requests for hard copies of the proposal document should be directed to Maria Isanzu, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7291 6733 email: maria.isanzu@insolvency.gsi.gov.uk.  

General enquiries may be directed to Policy.unit@insolvency.gsi.gov.uk,

Telephone: 0207 291 6740.
51) The “Trident Fashions” case and The Non-Domestic Rating (Unoccupied Property) Regulations 1989

The recent decision in the “Trident Fashions” case has led The Insolvency Service’s Policy Unit to open discussions with the Department of Communities and Local Government (“DCLG”) to ascertain if vacant properties of companies in administration can be added to the exemption from non-residential rates (in The Non-Domestic Rating (Unoccupied Property) Regulations 1989) currently enjoyed by companies in liquidation.  DCLG consulted on the matter and have recently issued the Government’s response, stating that administration will be aligned with liquidation in this respect.  Subject to the parliamentary process, this change is being considered for implementation on 1 April 2008.
DCLG are only responsible for this legislation as it applies to England and Wales; in Scotland this matter is devolved to the Scottish Executive and the relevant instrument (that mirrors the English one quoted above) is The Non-Domestic Rating (Unoccupied Property)(Scotland) Regulations 1994.  Policy Unit have approached officials in the Executive and, subject to consultation and the Scottish parliamentary process, they are amenable to making such a change.

There has been some consideration as to whether the decision in Trident Fashions would have the same effect in Scotland in any event, given the different construction of the Insolvency (Scotland) Rules 1986 (“I(S)R86”) from their English counterparts.  Rule 2.41 of the I(S)R86 applies the distribution rules from Part 4 of those Rules, which includes a schedule of priority of payment of expenses at Rule 4.67. 

In the Insolvency Rules 1986, Rule 2.67, on priority of expenses, sits in a chapter which applies to all administrations, immediately preceding Chapter 10 of Part 2, which relates to distributions.  The corresponding Rule in the I(S)R86 is placed in the chapter on distributions to creditors itself.  The Insolvency Service has formed the view that the Rule on administration expenses can therefore only apply where there is a distribution.  As there can be no distribution to creditors if the expenses are not fully paid, logically the expenses Rule can never be applied in those cases where the order of priority of payment is needed and there is no equivalent statutory provision for such Scottish administrations to that which applies in England and Wales.

This discrepancy between Scotland and England & Wales is undesirable and, subject to targeted consultation and the parliamentary process, a rule change will be made via an amending statutory instrument, to ensure that the order of priority of payment of such expenses in Scottish administrations are placed on a statutory basis.  It is likely that this rule change would come into force before any change is made to the Non-Domestic Rating (Unoccupied Property)(Scotland) Regulations 1994.  

Insolvency practitioners will be informed of a commencement date for this Statutory Instrument (and any brought forward by the Scottish Executive regarding non-residential rates for vacant properties of companies in administration) in a subsequent issue of Dear IP.

Any enquiries regarding this article should be directed towards 
Steven Chown, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6501 email: steven.chown@insolvency.gsi.gov.uk

General enquiries may be directed to Policy.unit@insolvency.gsi.gov.uk;

Telephone: 0207 291 6740 

_____________________________________________________________________

52) EU Directive 2006/123: Services in the Internal Market

On 5 November 2007 the Department for Business Enterprise and Regulatory Reform (BERR) issued a consultation document seeking views on the implementation of EU Directive 2006/123/EC which covers the provision of Services in the Internal Market (the Services Directive). The aim of the Services Directive is to break down the barriers that make it difficult for businesses to set up in other member states or provide services across borders on a temporary basis.

The Services Directive was agreed in December 2006 and the Government is required to ensure that UK law and practices comply with the requirements of that Directive before 28 December 2009. Replies to the consultation are sought by 11 February 2008. 

Although EU Directive 2005/36: Recognition of Professional Qualifications takes precedence over the provisions of the Services Directive, and some of the issues are common to both, The Insolvency Service considers that it would be useful if insolvency practitioners could consider the proposals set out in the consultation.

The consultation document may be accessed via BERR’s website at

http://www.berr.gov.uk/consultations/page42211.html
Any enquiries regarding this article should be directed toward 
Devorah Burns, telephone 020 7291 6770, email: devorah.burns@insolvency.gsi.gov.uk 

General enquiries may be directed to IP Policy Section telephone 020 7291 6772, email IPPolicy.Section@insolvency.gsi.gov.uk 
7) Reporting of criminality to the Secretary of State

Under the Insolvency Act 1986, it is an offence to make false representations or fraudulently do or fail to do something in order to obtain the approval of the creditors to an IVA or CVA.

Sections 7A and 262B of the Act, require the nominee or supervisor to report any such misconduct to the Secretary of State and to provide such information and access to documents as is required.

This reporting requirement is in addition to that detailed in section 218(4), which requires insolvency practitioners to report to the Secretary of State should they become aware that any officer or member of a company in voluntary liquidation of which they are liquidator, has been guilty of an offence in relation to the company, for which he is criminally liable.

In all instances, these reports should be sent to Case Targeting Team at Ladywood House, Birmingham. Each report will be considered with a view to identifying those cases that are appropriate for further investigation. Those targeted in this way, will then be passed on to the relevant prosecuting authority for investigation and possible prosecution.
Enquiries regarding the above should be directed towards Karen McConnell, Case Targeting Team, The Insolvency Service, 5th Floor West, Ladywood House, 45-46 Stephenson Street, Birmingham B2 4UZ; telephone: 0121 698 4236.

General enquiries should be sent to: ctt.email@insolvency.gsi.gov.uk








Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


