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53) On line Interest Notifications for users of BANCS
As from 1 October 2007, insolvency practitioners using BANCS on-line will no longer receive paper based Interest Notifications from the Estate Accounts Directorate.

Users of BANCS on-line will find the system has been improved to provide the facility to view or print these notifications from the BANCS on-line account.

Any enquiries regarding the above should be directed towards Noreen Akhtar, Manager of EAD Enquiries telephone: on 0121 698 4275

email: Enquiries@insolvency.gsi.gov.uk
General enquiries may also be addressed to 

EAD.Enquiries@insolvency.gsi.gov.uk
30) UNCITRAL CLOUT Correspondent

The means for collecting and disseminating court judgments and arbitral awards that relate to legal texts emanating from the work of the UNCITRAL (United Nations Commission on International Trade Law) Commission is known as ‘Case Law on UNCITRAL Texts’ (CLOUT). 

The collection of court judgments and arbitral awards and the preparation of abstracts thereon is done by National Correspondents designated by States who are party to an UNCITRAL Convention, or States that have enacted legislation based on an UNCITAL Model Law.

As the UNCITRAL Model Law on Cross-Border Insolvency has been enacted within Great Britain (The Cross-Border Insolvency Regulations 2006 (SI 2006/1030) came into force on  4 April 2006), we have deemed it appropriate to appoint a National Correspondent in respect of cross border insolvency matters.

Professor Ian F. Fletcher, Professor of International Commercial Law, University College London and a Barrister at 3-4 South Square, Gray’s Inn, London has kindly accepted our invitation to take on this role.

The primary task of the National Correspondent is to collect judgments issued by the courts in Great Britain and to prepare abstracts and forward them to the Secretariat of the UNCITRAL Commission. The abstracts submitted are then translated and published in all six UN Languages, and available on the CLOUT website at:

http://www.uncitral.org/uncitral/en/case_law.html. 

To assist Professor Fletcher, in his role as the designated reporter for Great Britain, it is important that he becomes aware of any cases where the Model Law is used (including possibly some which do not reach court, e.g. because a party from whom information is required realises that the Model Law makes it inevitable that they will have to comply in the end). 

To this end, if you or any of your colleagues were involved in a Model Law application, it would be very much appreciated if you could supply the following information to Professor Fletcher:

1) Full name of the case and any identifying reference numbers, such as court listing number;

2) Neutral citation where allocated;

3) Names of the court and of the judge;

4) Date(s) of hearing and decision;

5) If possible, some information about the subject matter of the application, details of the articles of the Model Law that are invoked for the purposes of the application/decision – and (where available) any transcript of the case;

6) If the case is reported in a citable series of reports, those details should be included.

In addition, it would be helpful if the names of the parties’ legal representatives were also provided.

Could you please send details to Professor I.F. Fletcher, Faculty of Laws, University College London, Bentham House, Endsleigh Gardens, London WC1H 0EG. If using electronic communication, the following address should be used: i.f.fletcher@ucl.ac.uk

Any enquiries regarding this article should be directed towards Muhunthan Vaithianathar, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6515, email: muhunthan.vaithianathar@insolvency.gsi.gov.uk

General enquiries may be addressed to Policy.unit@insolvency.gsi.gov.uk;

 Telephone: 0207 291 6740 


30) Insolvency (Amendment) Rules 2007 (SI 2007/1974) and Insolvency (Scotland) Amendment Rules 2007  (SI 2007/2537 (S.5))

The Insolvency (Amendment) Rules 2007 (SI 2007/1974) came into force on 
6 August 2007, and inserted an amended Rule 4.228 into the Insolvency Rules 1986.  The Rule is amended to address the issue that arose in the case of re First Independent Factors and Finance Limited v Churchill [2006] EWCA Civ 1623, where the Court of Appeal held that a notice given under the Rule, to avoid the prohibitions on the re-use of a company name under section 216 of the Insolvency Act 1986, could not be given where an individual was already a director of the successor company that wished to acquire the business of the insolvent company and adopt the prohibited name. The judgment had significant implications for management buy-outs in insolvency situations.

In addition to addressing the above issue, the new Rule 4.228 goes further and provides for a number of other scenarios where an individual may avoid the section 216 prohibitions by giving of the requisite notice under Rule 4.228. 

The Rule now allows a person to carry on the business of the insolvent company using a prohibited name other than through a limited company where the relevant notice is given. The Rule also provides that the prescribed notice may be given before the company enters insolvent liquidation (for example, where the insolvent company is in administration and it is likely, or possible, that it will subsequently go into insolvent liquidation).  In cases where the insolvent company is not in insolvent liquidation and also in any case where the acquiring company has not yet adopted a prohibited name, notice can be given where the director of the insolvent company is already a director of the acquiring company.

However, notice under Rule 4.228 must always be given before a director acts in a way that would be prohibited by section 216.  The Rule introduces a new prescribed form, Form 4.73, for the provision of the requisite notice to creditors.

Although the Court of Appeal decision is not binding in Scotland it was thought likely to be persuasive, given the identical nature of the provisions north and south of the border, should a similar case be brought before a Scottish court.  The Insolvency (Scotland) Amendment Rules 2007, which will come into force on 1 October 2007, make corresponding amendments to Rule 4.80 Insolvency (Scotland) Rules 1986.

The legislation for England and Wales is available at http://www.opsi.gov.uk/si/si2007/20071974.htm and for Scotland, at http://www.opsi.gov.uk/si/si2007/20072537.htm.

Any enquiries regarding this article should be directed toward Stephen Leinster, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7291 6747; email: stephen.leinster@insolvency.gsi.gov.uk. 

General enquiries may be addressed to Policy.unit@insolvency.gsi.gov.uk or telephone 020 7291 6740

31) Consultation on changes to the Insolvency Act 1986 and the Company Directors Disqualification Act 1986

A consultation document on suggested changes to the Insolvency Act 1986 and the Company Directors Disqualification Act 1986, to be made by a Legislative Reform Order, for the modernisation and streamlining of insolvency procedures has recently been issued. The closing date for replies is 10 December 2007 and The Insolvency Service will welcome any comments from insolvency practitioners on the proposals.

The paper sets out the Government’s proposals for reforming the law governing some aspects of insolvency procedure in order to modernise, streamline and make easier for users some processes in the insolvency legislation.  The underlying aim is to reduce the burdens on users of insolvency law generally so as to increase the returns to creditors.  

The changes being proposed in this paper are designed to achieve one or more of the following broad aims:  

· To modernise certain aspects of insolvency law to take account of technological developments, particularly the growth in the use of electronic communication over the last 20 years;

· to recognise that some decisions are best left to the professional judgement of insolvency office-holders, who are experienced members of a regulated profession;

· to remove unnecessary burdens on insolvency practitioners and others, while not removing any necessary protections for the creditors; and

· to make more flexible the means of communication, and the exchange of information, between insolvency office-holders and creditors (and others who send or receive information) in insolvency cases.

The paper can be viewed on our website: http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/con_doc_register/registerindex.htm - look under “Live consultations”

Any enquiries regarding this article should be directed towards Katherine Parker                      telephone: 0207 637 6651; email: katherine.parker@insolvency.gsi.gov.uk

General enquiries may be addressed to Policy.unit@insolvency.gsi.gov.uk or telephone 020 7291 6740

48) EU Directive 2005/36: Recognition of Professional Qualifications

EU Directive 2005/36 (the Directive) comes into force across Europe by 20 October 2007 at the latest. For most professions in the United Kingdom, including that of acting as an insolvency practitioner, the Directive will be implemented into UK law by The European Communities (Recognition of Professional Qualifications) Regulations 2007 (the Regulations).  The Regulations are intended to come into force on 19 October 2007. 

In the context of insolvency practitioners the Directive provides that practitioners who have acquired professional qualifications in one relevant state (members of EU, Iceland, Liechtenstein, Norway and Switzerland) shall have access to that profession in the other relevant states. In practical terms an applicant from a relevant state, who wishes to become established in another state (the host state), will be able to apply for authorisation to a competent authority and that authority will be required to recognise equivalent professional qualifications obtained in the applicant’s home state or other relevant state where he is authorised to act in that state.  Where there are subjects required for the practice of acting as an insolvency practitioner in the UK that have not been covered by the qualification possessed by the applicant, it is possible for the authorising body to require the applicant to sit an aptitude test. 

Under the terms of the proposed Regulations all of the Recognised Professional Bodies and The Insolvency Service are listed as competent authorities and requests for authorisation may be referred to any appropriate competent authority.

The Directive also makes provision for professionals to offer services on a temporary or occasional basis in a host state. Different criteria apply where the insolvency practitioner seeks to provide services on such a basis i.e. he/she will not have to meet the requirements that apply to those who wish to become established in the host state. For the immediate future The Insolvency Service and the Recognised Professional Bodies have agreed that all requests for registration as a temporary service provider will be dealt with by The Insolvency Service.

Functions of the competent authorities

Competent authorities are required to work in close collaboration with those of other European states, and provide assistance to them to facilitate application of the Regulations.   Competent authorities are required to exchange information regarding disciplinary action, criminal sanctions or other circumstances, which are likely to have consequences for the pursuit of activities under these Regulations.   For example, if an insolvency practitioner from a relevant state who is authorised by a UK competent authority is the subject of disciplinary measures, that information should be shared with the relevant competent authority in the insolvency practitioner’s home state.  That authority then has to consider the circumstances of the action, decide on the nature and scope of the investigations which need to be carried out, and inform the UK authority of the conclusions it has reached (i.e. what action, if any, it will take).

Competent authorities are required to act as contact points for their profession, and to provide applicants and contact points in other relevant states with information concerning the recognition of qualifications, national legislation governing the profession, and professional standards e.g. SIPs and the ethical guide. Insolvency practitioners should contact their own RPB for information if they wish to become established or register as a temporary service provider in another relevant state. It is thought that publishing information on websites is likely to be pivotal to the effective working of the system.  It is vital that insolvency practitioners from relevant states are signposted to the professional rules relating to qualifications and disciplinary provisions so that they are fully aware of the conditions under which they will be operating in the UK. 

The Department for Innovation, Universities and Skills & The Department for Children Schools & Families are responsible for implementation of the Directive. Information about how people who are educated and trained in different Member States can work in the regulated fields in other Member States may be obtained by accessing http://www.dfes.gov.uk/europeopen/uktoeu/country_search.shtml
Any enquiries regarding this article should be directed towards                                    Devorah Burns telephone: 020 7291 6770

 Email: devorah.burns@insolvency.gsi.gov.uk 

General enquiries may be directed to IP Policy Section telephone 020 7291 6772 Email: IPPolicy.Section@insolvency.gsi.gov.uk  

_____________________________________________________________________

49) Money Laundering Regulations 2007

The Money Laundering Regulations 2007 (MLR 2007), which will implement the provisions of the Third Money Laundering Directive, are due to come into force in the UK on 15 December 2007. 

 HM Treasury has recently published a draft of these regulations (http://www.hm-treasury.gov.uk./media/F/1/money_laundering_regulations2007.pdf) and this article provides a summary of the main changes that will affect the insolvency profession. 

Given that insolvency practitioners are subject to the Money Laundering Regulations 2003 (MLR 2003), which these new regulations will replace, the effect of these changes is not particularly onerous. Indeed, the most significant new requirement, that each regulated sector has a supervisor to monitor its practices and procedures in relation to money laundering and terrorist financing, already exists in the insolvency 

profession, in the form of the eight authorising bodies in Great Britain. These existing 
supervisory arrangements will continue under the new regulations and compliance checks may be carried out by way of monitoring visits. The information about MLR 2003 provided in article 26 of this chapter will be withdrawn when the MLR 2007 come into force.

New changes

Identification (ID) requirements

The necessity to apply due diligence measures, such as identifying and verifying the identity of the customer, remains, except where such checks have already been carried out by other parts of the regulated sectors. In respect of higher risk customers, more enhanced due diligence measures will need to be applied. A high-risk customer is, for example, a client who has not been physically present for identification procedures or a “politically exposed person” (PEP). A PEP includes an individual who is, or has been, entrusted with a prominent public function by a state other than the UK or a Community institution or an international body.  In respect of customers who have not been physically present for identification purposes such enhanced measures would include obtaining additional documents, data or information to ensure the customer’s identity is established. In the case of a PEP, adequate measures would need to be in place to establish the source of funds or wealth involved in the occasional transaction or proposed business relationship. 

There is also a new requirement that firms undertake ongoing monitoring of existing business relationships. This is not only to ensure that due diligence data is kept up-to-date, but so that transactions can be scrutinised to ensure that they are consistent with the firm’s knowledge of “…the customer, his business and risk profile…”

Record-Keeping

There is some relaxation in the retention of customer ID records, as it will be permissible, in most instances, to keep information obtained from ID documents rather than maintain actual copies of the documents. These records will still need to be retained for five years from the date the business relationship with the customer ends or when the occasional transaction is completed.

Training

There will be a requirement, similar to that contained within the MLR 2003, that all relevant employees of a firm are made aware of the law relating to money laundering and terrorist financing. An additional requirement will be that these employees will need to receive regular training in how to recognise and deal with transactions and other activities, which may be related to these areas. 

Compliance management

Aside from having in place internal controls, policies and procedures to forestall and prevent money laundering, firms will need to have a risk assessment in place which 

will need to be adhered to when carrying out due diligence checks. 

Any enquiries regarding this article should be directed towards Steve Lamb, Insolvency Practitioner Policy Section, area 5.6, The Insolvency Service, 21 Bloomsbury Street, London WC1B 3SS; telephone: 020 7637 6698; email: steve.lamb@insolvency.gsi.gov.uk
General enquiries may be addressed to IPPolicy.section@insolvency.gsi.gov.uk; telephone number 020 7291 6772.

___________________________________________________________________

50) Pensions Act 2004

Insolvency practitioners are reminded that they have a statutory obligation (section 120 of the Pensions Act 2004) to notify the Pension Protection Fund (PPF), the Pensions Regulator and the trustees or managers of a pension scheme when an employer is the subject of formal insolvency proceedings and there is an associated occupational pension scheme.  That notice should generally be sent within 14 days of the start of the insolvency.

Where a scheme enters an “assessment period” (the PPF will send you a letter to let you know where that has happened) the creditor rights of the scheme trustees will vest in the PPF by virtue of section 137 of the Pensions Act 2004.  Insolvency practitioners should therefore send any notice sent to creditors to the PPF if the scheme is a possible creditor in the proceedings.

On it becoming apparent whether (a) the scheme will be rescued (e.g. a new employer takes it on), or (b) it is not rescued (e.g. all employees are made redundant and the business is closed), or (c) the insolvency practitioner’s term of office comes to an end before the position becomes clear (e.g. there is a rescission of the winding-up order), practitioners should send the PPF a further notice (section 122 of the Pensions Act 2004). 

Articles 38 and 43 of this chapter also provide further information regarding these provisions.

Necessary forms can be found at http://www.pensionprotectionfund.org.uk/index/forms.htm.  

Further guidance can be found at http://www.pensionprotectionfund.org.uk/insolvency_guidance.pdf
Any enquiries regarding this article should be directed towards The Pensions


Regulator customer support telephone: 0870 606 3636 email: customersupport@thepensionsregulator.gov.uk


10) Inter-relationship between Section 283A Rule 6.237 and Form 6.83

A query was recently raised as to what the consequences would be if a trustee in bankruptcy takes action under section 283A(3) to prevent the re-vesting of a bankrupt’s home after three years but fails to issue Form 6.83 (“Notice to interested parties of a dwelling house falling within section 283A”), which is a requirement under Rule 6.237. It was suggested that if a reliance was placed on the information contained within article 2 of this chapter  “Bankrupt’s home” (published in Dear IP in February 2004) such a failure would render any action taken under section 283A(3) invalid. If this were the case, the property in question would re-vest in the bankrupt.

Rule 6.237 provides that the trustee shall issue Form 6.83 as soon as reasonably practicable after he has formed the view that the property in question is within the description set out in section 283A(1), but no later than 14 days from the end of the three year period. This rule does not set out what is the effect of a failure to issue such a notice.

Section 283A was introduced by the Enterprise Act 2002 and subsection (1) specifies that this section applies where a property comprised in the bankrupt’s estate consists of an interest in a dwelling-house which at the date of the bankruptcy was the sole or principal residence of the bankrupt or his spouse, former spouse, civil partner or former civil partner. Section 283A(2) provides that the interest will re-vest in the bankrupt after the three year period unless any of the actions identified in section 283A(3) have been taken. Such actions include where proceedings have been commenced in respect of the property or where the bankrupt’s property has been realised.

We have considered the inter-relationship between section 283A and Rule 6.237 and in The Insolvency Service’s view, provided one of the steps set out in section 283A(3) has been taken during the relevant period, the fact that no notice was issued within the time period does not affect the question of the vesting of the property. There is no indication in the statute that the issuing of the notice is a pre-condition of any sort which would affect the operation of section 283A(3).

The Insolvency Service would suggest to insolvency practitioners that, notwithstanding this view, following the principles of best practice Form 6.83 should be issued as soon as reasonably practicable.

Article 2 of this chapter referred to above has now been withdrawn and is replaced by article 11 which follows this article.

Any enquiries regarding this article should be directed towards Steve Lamb

Insolvency Practitioner Policy Section, area5.6, The Insolvency Service, 21 Bloomsbury Street, London WC1B 3SS; telephone: 020 7637 6698; email: steve.lamb@insolvency.gsi.gov.uk
General enquiries may be addressed to IPPolicy.Section@insolvency.gsi.gov.uk; telephone 020 7291 6772

________________________________________________________________

11) Bankrupt’s home

This article replaces article number 2 of this chapter.

Following changes made to the Enterprise Act 2002 for a more equitable treatment of the bankrupt’s family home, trustees no longer have an indefinite period in which to deal with that interest.  In most cases the bankrupt’s interest in the family home will cease to form part of the bankruptcy estate and re-vest in the bankrupt if the trustee in bankruptcy has not disposed of or transferred that interest, or obtained a charging order against the property within a maximum of three years from the date of the bankruptcy order. 

Insolvency practitioners are reminded of the following relevant provisions relating to the time limit imposed on trustees within which a bankrupt’s family home is to be dealt with, following its vesting in the estate.  

· The trustee must notify the bankrupt and other interested parties where a property vesting in the bankrupt’s estate consists of an interest in a dwelling-house which at the time of the bankruptcy was the sole or principal residence of the bankrupt or his spouse, former spouse, civil partner or former civil partner (modified Rule 6.237 and section 283A(1)). 

· The notification should be by way of Form 6.83 (as prescribed in Rule 6.237), which should, as a matter of good of practice, be issued as soon as reasonably practicable and no later than 14 days of the expiry of the three-year period.

· A failure to issue the notice, however, will not affect the vesting of the property if any of the actions identified in section 283A(3) have been taken. Such actions include where proceedings have been commenced in respect of the property or where the bankrupt’s property has been realised.

· Where a property ceases to vest in the trustee in the circumstances set out in the Act, and reverts to the bankrupt, the trustee must make the appropriate application under the Land Registration Act 2002 and notify the bankrupt accordingly (Rule 6.237A).

· Where the property consists of unregistered land, the trustee must issue a certificate to this effect to the bankrupt (new Rule 6.237B and new Form 6.84).
Where the net interest of a bankrupt in a relevant property is below £1,000, the court will dismiss any application by a trustee for an order for sale, possession or charging order, and that interest will then revert to the bankrupt.  The purpose of this provision is to deter misguided applications whose effect would be simply to incur costs and be of little or no benefit to creditors. 

Charging Orders

Where the trustee decides to deal with the property by applying for a charging order his application must be accompanied by a report specifying how his interest is calculated.  Notice must be given to any interested party.

The property will vest in the bankrupt once a charging order has been made unless the court decides a different date is more appropriate.

The onus will generally be on the trustee to make any necessary applications to the Land Registry to register the charge and vest the property in the bankrupt (new Rule 6.237A). 

Any enquiries regarding this article should be directed towards Steve Lamb, Insolvency Practitioner Policy Section, area 5.6, The Insolvency Service, 21 Bloomsbury Street, London WC1B 3SS; telephone: 020 7637 6698;

 email: steve.lamb@insolvency.gsi.gov.uk 

General enquiries may be addressed to IPPolicy.section@insolvency.gsi.gov.uk  telephone 020 7291 6772

33) New e-mail registration facility

Following the recent introduction of a new system of registering Individual Voluntary Arrangements, many practitioners will be aware that the Insolvency Practitioner Unit now has the facility to automatically upload lists of IVA registrations submitted by email.   The new system will enable IPU to maintain its present service of registering arrangements within 24 hours of receipt of the appropriate fee.  Success of the new system relies on practitioners and their cashiers using a strictly formatted spreadsheet that is now available on the insolvency practitioner’s area of The Insolvency Service’s internet site and includes instructions on how it is to be completed. Practitioners will be able to access the spreadsheet under the heading “Insolvency Profession & Legislation“ using further links to “Information for and about Insolvency Practitioners” and “Non-statutory forms”.   Please complete the spreadsheet for one or any number of registrations and send to: 

IVA.Remittance@insolvency.gsi.gov.uk      

Any enquiries regarding this article should be directed towards Joe Clogan                                    telephone 0121 698 4105; email joe.clogan@insolvency.gsi.gov.uk 

General enquiries may be addressed to e-mail IVA.Remittance@insolvency.gsi.gov.uk; telephone 0121 698 4102
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