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Message from Stephen Leinster

Director of Policy – Technical, Legislative 

  and Professional Regulation

	I enclose the latest edition of Dear IP. Insolvency practitioners are reminded that the closing date for comments on the revised Ethical Guide is 2 July 2007and that these should be submitted via the appropriate authorising body. 

Also enclosed is an extract from the Performance Summary to year ended March 2007 prepared for both Enforcement & Investigations Directorates.




	In this issue:
	

	Information/Notes page(s):  

	
	

	
	

	Chapter 1
	Administrations

	Article 9
	Climate Change Agreements – hidden assets?

	
	

	Chapter 3  
	Authorisation & appointment of Insolvency Practitioners 

	Article 14


	Regional Trustee/Liquidator Units (RTLUs): an update

	
	

	Chapter 6
	Companies House

	Article 10
	Revised Processing Times Within Companies House

	Article 11
	Reporting of breach of filing Form 4.68

  

	
	

	Chapter 8
	Crown Departments

	Article 19
	Enquiries addressed to DVLA 

	
	

	Chapter 13
	General

	Article 29
	Update on research projects commissioned by The Insolvency Service  

	
	

	Chapter 15  
	Insolvency Rules Regulations & Orders

	Article 29


	The Insolvency Proceedings (Fees) (Amendment) Order 2007 (SI 2007/521)

	
	

	Chapter 21
	Records

	Article 4


	Collection and preservation of company records

	
	

	Chapter 24
	Voluntary Arrangements

	Article 30
	Joint or interlocking Individual Voluntary Arrangements

	Article 31
	Review of the Individual Voluntary Arrangement Process

	Article 32
	The IVA Forum and Plenary Session

	
	

	
	

	
	


9) Climate Change Agreements – hidden assets?

The Department for Environment, Food & Rural Affairs (Defra) has asked the Insolvency Service to draw insolvency practitioner’s attention to the need for them, whilst acting as administrator, to provide data in relation to energy efficient targets applicable to certain businesses and the possible reduction in the value of the company where they fail to do so.

If you are appointed as an administrator of a company, particularly those operating in high energy usage industries, do you look out for environmental schemes that may affect the company’s balance sheet, profitability and re-sale value? One such scheme is the Climate Change Agreement. 

This scheme gives companies an 80% reduction in the Climate Change Levy (the tax paid on energy use) in return for meeting challenging energy efficiency targets. Companies must report their data every two years. The next 12 month reporting period starts in October 2007 and most companies will report within the last three months of 2008. But if, because of administration and possibly a change of ownership, records have not been kept for the whole year showing that targets have been met, the company can lose its eligibility to pay the reduced rate of CCL for two years. This could have serious implications for the viability of some companies, and hence for their re-sale value. 

There have been occasions in the last reporting period in 2006, for which results are just now being collated by Defra, where a company in administration cannot provide the required data to prove that they have met the energy efficiency targets. This has resulted in such companies losing the entitlement to pay the reduced rate of CCL for two years. It is therefore important for the future of companies in administration that the administrator checks whether the company had a Climate Change Agreement. The insolvency practitioner must also ensure that data is preserved and if necessary passed onto a new owner, especially if ownership is transferred within, or just at the end of, the reporting period.  A change of ownership will not be taken into account when the targets are assessed, because the agreements cover the site, not the owner. The slate is not wiped clean on change of ownership!

There may be cases where a company is in administration at the time when the data on CCA performance should be reported to Defra via the trade association.  If the administrator reports the data, consisting of energy use and throughput figures, and if the company has passed its CCA target (with the purchase of allowances in the UKETS if necessary to make up any shortfall in meeting the target), the company will be eligible for the discount from the CCL for the following two years, which will add value to the facility.  

What should insolvency practitioners look out for? 

Climate Change Agreements are typically held by manufacturing industries which are subject to Part A of the Integrated Pollution Prevention and Control Regulations 2000, or qualify as energy intensive under new rules introduced in 2006. A list of eligible sectors, with the agreements that contain descriptions of the eligible processes can be found on the Defra website at

http://www.defra.gov.uk/environment/ccl/agreements.htm
Further background on the Agreements are also on the website at 

http://www.defra.gov.uk/environment/ccl/index.htm
When acting as administrator of a company (usually a manufacturing company, but also pig and poultry farms and some services such as cold storage), insolvency practitioners should check with the company’s staff whether there is a CCA for any sites within the company, or if the staff have changed, check with the relevant trade association who manage the collection of the data for their sector. Lists of currently eligible companies are at present published by HMRC; from the autumn this year the list will be published on Defra’s own website. They are currently located in the “Excise & Other” area of the HMRC website and are called Climate Change Levy: Reduced Rate Certificates.

http://customs.hmrc.gov.uk/channelsPortalWebApp/channelsPortalWebApp.portal?_nfpb=true&_pageLabel=pageExcise_InfoGuides&propertyType=document&id=HMCE_PROD_009026
Trade associations will be happy to advise on how to proceed.  Their contact details can be found at

http://www.defra.gov.uk/environment/ccl/pdf/contacts.pdf
If you have any queries regarding this article in the first instance you should visit the Defra website: http://www.defra.gov.uk/environment/ccl/index.htm; further contact details are provided on that site.

14) Regional Trustee/Liquidator Units (RTLUs): an update

It is now nearly 5 years since RTLUs were created by The Insolvency Service (The Service). The purpose of this article is to give an updated position on the work that these offices undertake.

Since the introduction of the RTLUs, in addition to the sort of cases in which an official receiver will act as trustee or liquidator of last resort (i.e. those cases in which either there are no assets, or the assets are such that their value is minimal or they are long-term), The Service is keeping more straightforward asset realisation cases, which will result in a distribution to creditors rather than looking to pass such cases out to an insolvency practitioner (IP). However, if creditors have sought the appointment of an IP, Chapter 17 of the Technical Manual sets out the procedure that should be followed. Access to the technical manual is available via the Insolvency Service website at http://www.insolvency.gov.uk/freedomofinformation/index.htm - look under “ 8) Policy and Technical Directorate”
An RTLU is not a “closings unit” and as such will not usually deal with debit balance closings.  They have been created as specialist units to deal with cases in which:

(a) there is likely to be a distribution to creditors; or 

(b) in which the assets are not likely to attract an IP but will be time-consuming for the home OR to deal with. 

In the latter cases, the RTLU will deal with the following:

a) The realisation of an estate’s assets (regardless of value) in straightforward cases including (but not limited to) jointly and solely owned property where there is a willing purchaser, jointly and solely owned property where there is no willing purchaser but the value is insufficient to attract the appointment of an IP, property which is in negative equity, shares, life policies, collecting and monitoring payments under an income payments order/agreement (IPO/IPA), and book debts. 

b) Monitoring fast track voluntary arrangements (FTVAs), post creditor acceptance.  This will include processing applications for annulment in these cases, such applications being made without the need to attend at court.

c) Realising or otherwise dealing with an estate’s interest in long- term assets regardless of value and complexity, where the case will not attract the appointment of an IP. For this purpose a long- term asset is one that cannot be realised quickly by the home office – e.g. a pension policy, a company pension scheme, long-term litigation issues and recovery actions. 

d) The administration of all cases it deals with to a conclusion, including the early discharge process. 

The RTLUs are located at the following offices: 

	Region
	Office
	OR
	Contact Number

	Anglia
	Ipswich
	Liz Thomas
	01473 383535 

	London
	Croydon
	Simon Brown
	020 86815166

	Midlands
	Birmingham
	Robert White
	0121 335 4505

	North East
	Stockton
	Robert Patterson
	01642 628 828

	North West
	Stoke
	Steven Fearns
	01782 664100

	South East
	Canterbury
	Brian Inglis
	01227 284 350

	South West
	Swansea
	Ian Carter
	01792 656 780


Any enquiries arising from this article may be directed to Sam Roberts from Official Receiver Operations Section, e-mail: sam.Roberts@insolvency.gsi.gov.uk or telephone 020 7291
10) Revised Processing Times Within Companies House.

Companies House has suggested that it would be helpful if insolvency practitioners were advised of the current situation with regard to the current times for the filing of company documents. Companies House would like to assure all its customers that its priorities remains the quality and integrity of the register and the delivery of secure and speedy services to customers. As insolvency practitioners will be aware Companies House receive significant volumes of paper documents and as such, it has to balance its priorities, ensuring that access to all the information is delivered quickly. In May 2006 the Director of Central Operations, wrote to all customers about the time it takes to place paper documents on to the public record. At that time processing paper documents took approximately 8 – 10 working days.  

Regrettably, a number of recent events such as industrial action, security threats and imaging problems, have resulted in Companies House reviewing its workload and practices. As a result, it is currently processing documents within 12 days.  Resources are being allocated to ensure that this situation is short term and every effort is being made to return to the previous processing time of 8 – 10 days as soon as possible. 

Companies House continues to do its utmost to bring in changes that will benefit all its customers in the long term and to maintain high standards in the delivery of services.

Any enquiries regarding this article should be directed towards Mark Buckley, Companies House, Company Registration Services Manager, Insolvency Section telephone:  029 2038 0382   email: mbuckley@companieshouse.gov.uk

___________________________________________________________________

11) Reporting of breach of filing of Form 4.68.

With the revised processing times within Companies House, a longer issuing period between the 1st and 2nd default reminder letters for breach of filing Form 4.68, from two to three weeks has been introduced. 

In conjunction with The Insolvency Service an electronic notification system of breaches of statute of filing Form 4.68 has also been introduced. This is independent of the paper notification to Estate Accounts Directorate (EAD) in Birmingham. Insolvency practitioner (IP) authorising bodies are now notified from the electronic lists and not from the paper based documentation sent to EAD. 

The electronic list is sent approximately a month after the L2 letter has been issued. This allows time for documentation received close to, or after the issuing of the L2 letter to be omitted from the lists. 

The L2 lists are checked to ensure any Forms which have been submitted and returned for amendment can be omitted from the lists.  Addresses are checked to ensure that reminder letters have been sent to the correct address. If any correction is required the address held on the database is amended and the letters re-issued.

The Authorising bodies are never notified where documentation has been sent to the Registrar close to the issue date of the L1 or L2 letters; with increased processing times it is inevitable that documentation will cross in the mail. Only documentation that has not been received and registered a significant period after the L2 letters have been issued, are ever notified to the IP’s authorising body.

Please note that Companies House only passes the information, about any breach of statute, to The Insolvency Service. It does not play any further part in the notification process.

Any enquiries regarding this article should be directed towards Mark Buckley, Companies House, Company Registration Services Manager, Insolvency Section telephone:  029 2038 0382   email: mbuckley@companieshouse.gov.uk

19)  Enquiries addressed to DVLA

As insolvency practitioners may be aware the Driver & Vehicle Licensing Agency (DVLA) now require any enquiry about the ownership of a motor vehicle to be made on their form V888/2 together with payment of the appropriate fee, currently £5.

DVLA has confirmed that insolvency practitioners will not have to pay such a fee where evidence of their appointment as office holder of a relevant estate accompanies the request for information. Although insolvency practitioners are not required to provide full details of their own business they are still required to provide brief details confirming the reason for the request. 

Insolvency practitioners should address their requests to Non Fee Paying Enquiries (or NFPE), DVLA, Longview Road, Morriston, Swansea, SA99 1AN. The postcode is for the relevant section and must be used for the requests to be delivered.

Any enquiries regarding the above should be directed towards Catherine Salmon telephone: 01792 78381; email: catherine.salmon@dvla.gsi.gov.uk

29) Update on research projects commissioned by The Insolvency Service.

As part of our commitment to evaluate the provisions of the Enterprise Act 2002, The Insolvency Service has commissioned several research projects. On the Corporate side, these are:

(1) ‘Report on Insolvency Outcomes’ by Dr Sandra Frisby from the University of Nottingham. This report is based on the findings of research conducted between November 2004 and May 2006 and consisted of the construction of a database of 2063 companies, which entered into administration or administrative receivership between September 2001 and September 2004. Additionally a series of interviews with insolvency practitioners and bankers was carried out in order to amplify and explain the trends recorded in the database.

(2) ‘Study of Administration Cases’ by Alan Katz and Michael Mumford, Research Fellows at the International Centre for Research in Accounting at Lancaster University. This paper considers changes in the use of administration relative to other corporate insolvency procedures and focuses on whether there may have been some substitution of administration for liquidation. The study also assesses the extent to which cases that went into administration during 2004 could be shown to meet the statutory purpose of administration.

(3) ‘The Impact of the Enterprise Act 2002 on Realisations and Costs in Corporate Rescue Proceedings’ by John Armour, Audrey Hsu and Adrian Walters, Research Fellows at the Centre for Business Research, Cambridge University, Department of Accounting, National Taiwan University and Nottingham Trent University respectively. In particular, this study compares the operation of the new streamlined administration procedure to that of administrative receivership.

Full copies of their reports can be found on our website, along with other research papers and can be accessed at:

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/research/corpdocs.htm 

The Insolvency Service has hosted seminars for the authors to present their findings, which have resulted in informative discussion amongst those present. We are sure you will find these papers of equal interest.

The Insolvency Service is committed to developing evidence-based policy and to support this, it undertakes research and evaluation to:

· Ensure the delivery of outcomes that both fit within Departmental objectives and Governmental policies, and meet the requirements of ‘the market’; and

· Utilise its unique position of having responsibility for both policy development and operational delivery for the benefit, and with the involvement, of its stakeholders.

Details of evaluation work undertaken by The Insolvency Service can also be found on our website and can be accessed at:

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/policychange/policychange.htm 

Final evaluation reports of the Enterprise Act 2002 will be published later this year.

Any enquiries regarding the above should be directed towards Muhunthan Vaithianathar, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6515, email: muhunthan.vaithianathar@insolvency.gsi.gov.uk

29) The Insolvency Proceedings (Fees) (Amendment) Order 2007. 
(SI 2007/521)

In article 28 of this chapter (issued in the March edition of Dear IP No 31) insolvency practitioners were advised that the Insolvency Proceedings (Fees) (Amendment) Order 2007 came into effect on 1 April 2007. 

A number of fees were amended by that Order and this is to confirm that the Order is available on our website at 

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/legislation/enterpriseact/Secondary%20legislation.htm
Any enquiries regarding the above should be directed towards                                    Devorah Burns telephone: 0207 291 6770 email: devorah.burns @insolvency.gsi.gov.uk

4) Collection and preservation of company records

The Insolvency Service has encountered some difficulties in evidencing accounting records allegations in director disqualification proceedings in cases where an insolvency practitioner is the office holder. These problems have arisen mainly because it has not been possible to collect sufficient evidence to show that adequate efforts were made to collect in the records from the director(s) by the insolvency practitioner. As a minimum requirement, to evidence an allegation of failure to deliver up, maintain or preserve accounting records, The Service needs to show that the insolvency practitioner has written to the director(s) at an early stage of the proceedings requiring that the records be delivered up and explaining the reasons why they are required, sent a reminder outlining the director’s duty to comply, and set a deadline for delivery.  Ideally, further follow up reminders should be sent out, particularly if the failure to deliver up has hampered the administration of the case.

Once a case has been allocated for investigation, it is likely that the investigator will follow up the insolvency practitioners letter(s) with further requests for delivery of the records.  If these requests are ignored, this will provide more support of such an allegation.

Any enquiries regarding the above should be directed to Beverley Walker, Enforcement Directorate, Tel: 0207 637 6542, e-mail: Beverley.Walker@insolvency.gsi.gov.uk

30) Joint or interlocking Individual Voluntary Arrangements

The Secretary of State has become aware that insolvency practitioners have been setting up joint, or inter-locking individual voluntary arrangements (“IVA”) for consumer debtors (typically a husband and wife) where some or all of the debts are joint debts of the parties, and where one monthly payment is made under the terms of the proposal towards the payment of their debts.  Legal advice has been sought on whether it is possible in law to have a joint IVA, and whether IVAs approved by a joint resolution of both sets of creditors are valid.

Joint IVAs

The presumption of the law is that unless expressly prohibited, or prohibited by necessary implication, a proposal for an arrangement can include any terms. The onus is on the creditors to determine whether the terms of the arrangement offer them a better return than the bankruptcy of the debtor. Safeguards are built into the Act to ensure that those who consider that they are suffering unfair prejudice may challenge an arrangement.  Any arrangement that does not provide for equal treatment runs the risk of challenge, but is not per se invalid.

The view of the Secretary of State is that Individual Voluntary Arrangements are just that, and that there is no provision within insolvency legislation for joint IVAs.  This note does not address the situation of partnerships which are covered by the Insolvent Partnerships Order 1994. Where there is a proposal that purports to be a joint arrangement it is in fact likely to be regarded in law as two separate arrangements.

Accordingly, the Secretary of State considers that where two linked consumer debtors, such as a husband and wife, are considering setting up IVAs, the following points should be borne in mind:

· The contents of each proposal, whether contained within one joint document or two separate documents, must comply with Rule 5.3 of the Insolvency Rules 1986, in particular how joint and individual assets are to be dealt with, and how joint and also individual debts are to be dealt with. 
· As a matter of best practice, to increase transparency and reduce the likelihood of an arrangement being challenged on the basis of unfair prejudice, the proposals should provide full information on how the arrangements are to be administered.  This might include, for example:
· If a joint monthly contribution is to be received from both debtors, the proposals should make it clear how that contribution is to be split between the two debtors.
· If each Voluntary Arrangement is to be dependent upon the success of the other, this should be made clear within the proposals, and the effect of failure of one IVA on the other must be clear.
· The estimated outcome statement should only contain information relating to that debtor – i.e. it should not include debts or assets that belong to the other party. 
· The proposals should be clear on how dividend payments will be calculated, and how this will affect each individual class of creditor. 
· As a matter of best practice that there should be separate resolutions of each debtors’ creditors.  This increases transparency as to which creditors approved the arrangement and reduces the risk of challenge on the grounds of a material irregularity .
· Each IVA must be registered separately with the Secretary of State and the Court.
· Separate bonds must be obtained for each estate.
· Separate Receipts and Payments accounts must be maintained.
· Separate Annual Reports under Rule 5.31 must be compiled.
Existing IVAs

In respect of existing arrangements (whether still current or now closed) where there has been a joint resolution of creditors, and there have been payments under the arrangements to creditors, and everyone has acted on the basis that the arrangement is valid, it is the Secretary of State’s view that it is unlikely that a court would overturn such arrangements.  In coming to this view the Secretary of State has taken cognisance of the following:

· It is clear that the terms of more than one arrangement can be included in a single document.  

· There is a statutory regime for challenging irregularities at meetings with a time limit of 28 days from the date of the filing on court of the supervisor’s report.

· The ruling in Re: Bailey Hay [1971] 1 WLR 1357 where a voluntary liquidation that had been acted upon was held to be valid notwithstanding defects in the meeting at which the resolutions were passed.

As part of The Service’s ongoing evaluation function, we would be grateful to receive written representations from any stakeholders who feel that there would be real benefits to debtors and creditors if the law were to be amended to make specific provision for joint IVAs. Any representations made should set out reasons and, where possible, provide examples of potential benefits.  Representations can be forwarded to Mike Norris, Director of Policy at mike.norris@insolvency.gsi.gov.uk
Any enquiries regarding this article should be directed towards                                    Catherine Collinson telephone: 0121 698 4098  email: Catherine.collinson     @insolvency.gsi.gov.uk
31) Review of the Individual Voluntary Arrangement Process

In article 28 of this chapter (Dear IP March 2006 no.26), insolvency practitioners were informed that a summary of responses to the consultation document, “Improving Individual Voluntary Arrangements”, with the Government Reply, had been published.  

Insolvency practitioners should note that on 8 May 2007 the latest proposals for change were published in “A consultation document on proposed changes to the Individual Voluntary Arrangement (IVA) regime contained in the Insolvency Act 1986 and associated matters”. The closing date for responses to the consultation is 3 August 2007 and both documents can be accessed on: -
http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/con_doc_register/registerindex.htm
Any enquiries regarding this article should be directed towards Maria Isanzu, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7291 6761 email: maria.isanzu@insolvency.gsi.gov.uk  
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32) The IVA Forum and Plenary Session

On 17 January 2007 The Insolvency Service and the British Bankers Association (BBA) co-hosted a forum on Individual Voluntary Arrangements (IVAs) attended by representatives from creditors, IVA providers, debt advisers and regulators. The forum resulted in four working groups of interested parties being set up to examine key aspects of the IVA process, including: 

· The treatment of the debtor’s income and expenditure

· The treatment of the debtor’s home

· Advertising IVAs and information to be provided to the debtor when seeking debt advice

· Due diligence and fees 

· A suggested standard IVA proposal and terms and conditions

Each of the working groups issued a report, which were discussed at a Plenary Session of the IVA Forum on 31 May 2007 where there was an opportunity for further comments to be made and views expressed.

One of the principal objectives of the Forum was to finalise a protocol, initially drafted by the BBA. This protocol will be  applicable to “straight-forward, consumer-based IVAs”, the conditions of which include:-

· The necessity for the debtor to have a regular income

· The need for there to be 3 or more lines of credit, and 2 or more creditors

· Home equity: suitable for homeowners and non-homeowners

· No age constraints and no minimum or maximum thresholds

Although adherence to the protocol will be voluntary, it will be based on trust and goodwill among all parties to ensure compliance. 

Copies of the latest draft of the protocol can be obtained from Andy Woodhead at the email address below or from The Insolvency Service website.

An “IVA Standing Committee”, chaired by The Insolvency Service, will be set up to act as a forum for stakeholders to discuss the IVA process in the long term.  However, in the short term it will be the vehicle for finalising the protocol, the standard terms and conditions and the standard IVA proposal and considering how best to take forward the provision of market information on IVAs.

Once the IVA Standing Committee has a finalised version of the documents then they will be placed on The Insolvency Service website, with a short opportunity for further comment.

The constitution of the IVA Standing Committee is currently being considered.

· Given the broad agreement on many issues the Plenary Session concluded by agreeing an action plan which sets out a number of key target dates for progression or completion of the recommendations. 

The working group reports, notes of the 31 May Forum, the draft BBA standard IVA protocol and progress on various IVA issues can be accessed on our website on the link below.

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/policychange/ivaforummay07/ivaforummay07.htm
Any enquiries regarding the above should be directed towards Andy Woodhead, Policy Unit, area5.7, The Insolvency Service, 21 Bloomsbury Street, London WC1B 3SS ; telephone: 020 7291 6738;  email: andy.woodhead@insolvency.gsi.gov.uk
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Dear IP is produced by IP Policy Section, The Insolvency Service.  If you have any comments, observations or suggestions regarding this publication please e‑mail DearIP@insolvency.gsi.gov.uk

Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of The Service, and articles are not a full and authoritative statement of law
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