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26) The Banks (Former Authorised Institutions) (Insolvency) Order 2006 (SI 2006/3107)

The Banks (Former Authorised Institutions) (Insolvency) Order 2006 came into force on the 15 December 2006, and revokes the Banks (Administrative Proceedings) Order 1989, except for the purposes of any administration proceedings, which are already underway under the 1989 Order. This is necessary to apply the changes to administration introduced by the Enterprise Act 2002 to former authorised institutions.

The Banks (Former Authorised Institutions) (Insolvency) Order 2006 makes provision for the application of Part 2 of, and Schedule B1 to, the Insolvency Act 1986 to any company within the meaning of Section 735(1) of the Companies Act 1985 that is a former authorised institution.

Former Authorised Institutions are formerly authorised banks, as defined by Section 422 of the Insolvency Act 1986. Financial Institutions are now authorised under the Financial Services and Markets Act 2000 (FSMA 2000) The 2006 Order covers institutions which accepted deposits in accordance with authorisations under the Banking Acts 1979 or 1987, but which do not have permission to accept deposits under FSMA 2000. This is a largely transitional arrangement as over time such institutions will cease to exist and the Order could be revoked. 

Under the new Order, the FSA can participate in the administration process, i.e. apply for an administration order, consent to the making of an order, attend meetings of creditors, make representations, etc. There is no change in regulatory responsibilities from the 1989 Order with regards to the FSA.

Any enquiries regarding the above should be directed towards Muhunthan Vaithianathar, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW: telephone: 020 7637 6515, email: muhunthan.vaithianathar@insolvency.gsi.gov.uk)
____________________________________________________________________
27) The Insolvency Practitioners and Insolvency Services Account (Fees) (Amendment) Order 2007 

The authorisation and maintenance fee for practitioners authorised by the Secretary of State will rise from £2,100 pa to £2,500 with effect from 1 April 2007.  Since April 2004 the authorisation and regulation of insolvency practitioners has been undertaken by The Insolvency Service on a cost recovery basis.  Fee income in respect of this function has been insufficient to meet costs, and the increase in the fee is required in order to avoid cross-subsidisation of the activity from other sources of income.

The Fees Order also amends the fee payable for the transfer of funds held in the Insolvency Services Account, which are made by way of the Clearing House Automated Payments System (CHAPS), and introduces a fee of £10 in respect of them. The fee for transfers by way of the Bankers Automated Clearing (BACS) or any other electronic payments system remains at 15p.  

A draft of the Fees Order which is available on our website at http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/legislation/enterpriseact/Secondary%20legislation.htm
Enquiries about the authorisation and maintenance fee should be directed to IP Policy Section tel: 020 7291 6772 email: IPPolicy.Section@insolvency.gsi.gov.uk  and those about the CHAPS fee to Estate Accounting Directorate tel: 0121 698 4268 ead.enquiries@insolvency.gsi.gov.uk
____________________________________________________________________
28) The Insolvency Proceedings (Fees) (Amendment) Order 2007. 
(SI 2007/521)

As insolvency practitioners may be aware The Insolvency Proceedings (Fees) (Amendment) Order 2007 also comes into effect on 1 April 2007. 

One of the changes made by that Order is the reduction of the fee payable on the registration of an individual voluntary arrangement from £15 to £10. 

A draft of the Fees Order is available on our website at http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/legislation/enterpriseact/Secondary%20legislation.htm
Any enquiries regarding the above should be directed towards Joe Clogan, Insolvency Practitioner Unit telephone: 0121 698 4105, email: joe.clogan@insolvency.gsi.gov.uk

46) Amendment to Section 188 The Insolvency Act 1986 
An amendment has been made to section 188 of the Insolvency Act 1986 (”the Act”) by The Companies (Registrar, Languages and Trading Disclosures) Regulations 2006 (SI 2006/3429) (“these Regulations”) which came in to effect on 1 January 2007.

Colleagues in the DTI have brought forward these Regulations to implement into UK law amendments that were made to the First Company Law Directive (68/151/EEC) in 2003. 

Prior to the commencement of these Regulations section 188 of the Act required every invoice, order for goods, or business letter issued by or on behalf of a company being wound up, on which the company’s name appeared, to contain a statement that the company was being wound up. This includes any such documents issued by its liquidator.

Amongst other things, these Regulations amend section 188 so as to require every invoice, order for goods, business letter or order form, whether sent in hard copy, electronic or any other form, to contain a statement that the company is being wound up. Additionally, all of the websites of a company being wound up must include a statement to that effect.

The amendment extends to companies that were already in liquidation on the commencement date i.e. 1 January 2007.  Although no amendment was made to the equivalent provisions that exist within the Act for companies in Administration or Administrative Receivership, DTI colleagues who introduced these Regulations have confirmed that they will be bringing forward a further set of regulations to make equivalent changes to those two procedures by way of amendments to section 39 and paragraph 45 of schedule B1 to the Act, respectively. These further changes can be expected to commence on 1 October 2007, and in the meantime, as a matter of good practice, the Insolvency Service would encourage insolvency practitioners to apply the spirit of these Regulations to these other two procedures. 

Any enquiries regarding this article should be directed toward Tom Phillips, Policy Unit, Room 513, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6421; email: tom.phillips@insolvency.gsi.gov.uk.

____________________________________________________________________

47) The Tribunals Court & Enforcement Bill: Debt Relief Orders:
Debt Relief Orders (DROs) are a new form of non-court based debt relief aimed at debtors who owe relatively little, have nothing with which to repay their debts and cannot access any of the currently available debt resolution procedures either because they are ineligible as they cannot make repayments, or because they are unable to finance the relevant fees. It is proposed that debtors who meet the relevant criteria will be able to apply for a “debt relief order”, which will be made administratively by the official receiver. The effect of the order will be to provide a stay of enforcement proceedings against the debtor, the debts being discharged after 12 months.   As with bankruptcy, there will be penalties for misconduct by the debtor.

The Tribunals Courts and Enforcement Bill inserts provisions into the Insolvency Act 1986 relating to the operation of DROs. Schedule 17 of the Bill provides for the insertion of a new Part 7A into the Insolvency Act 1986 which sets out the main legislative framework for the process.  Schedules 18 and 19 insert two new schedules into the Insolvency Act 1986, which provide more detail about the conditions to be met for a DRO and also more details about debt relief restrictions orders. Schedule 20 sets out the consequential amendments to the Insolvency Act 1986 and other legislation. 

The Bill was introduced into the House of Lords in November 2006, and, aside from one small technical amendment, completed its passage through that chamber without any changes to the debt relief provisions. The Bill is now before the Commons. Second reading was 5 March, and it is expected go to Committee later this month.

Once the primary legislation is in place there will be a considerable amount of work to do in relation to the secondary legislation and DROs are not expected to be operational before April 2009.

Further information about DROs is available on The Insolvency Service’s website www.insolvenvency.gov.uk

Any enquiries regarding the above should be directed towards                             Angela Crossley; Policy Unit; Area 5.6, 21 Bloomsbury Street, London, WC1B 3QW telephone:020 7637 6514    email: angela.crossley@insolvency.gsi.gov.uk
NB articles 5 & 6 of this chapter have now been withdrawn

9) Remuneration where there is no Resolution - Rules 4.127A and 6.138A of the Insolvency Rules 1986 (The Rules) and Statement of Insolvency Practice 9 (SIP)

Insolvency practitioners are reminded that an office holder must ensure that fees are not drawn in accordance with the provisions of the scale set out in Schedule 6 to the Insolvency Rules 1986 (which replaced the statutory provisions relating to the Official Receiver’s scale) without first attempting to obtain the agreement of the committee or of the creditors to a basis for the fixing of remuneration.

Any enquiries regarding the above should be directed towards Devorah Burns, Insolvency Practitioners Policy Section, Area 5.6, 21 Bloomsbury Street, London WC1B 3QW. Telephone: 020 7291 6770 email: devorah.burns@insolvency.gsi.gov.uk
1) Companies Investigation Branch

AN INVITATION FROM COMPANIES INVESTIGATION BRANCH

Companies Investigation Branch (“CIB”) investigates serious corporate abuse using compulsory powers under the Companies Act 1985. Cliff Callaghan, as Head of CIB Branch A, Vetting Section, recently wrote to Official Receivers (ORs) explaining a little of what CIB can do and how a closer working relationship may be mutually beneficial. 

It is now time to extend that invitation to Insolvency Practitioners (IPs). Consequential upon changes introduced in 2005 to the investigations legislation (specifically by the Companies (Audit, Investigations and Community Enterprise) Act 2004 – “CAICE”) and working practices, CIB is now able to effectively investigate a greater range of complaints and to disclose the results more widely to other Regulators and Enforcement Agencies, including to The Insolvency Service’s enforcement sections in so far as relevant findings from an investigation would assist an Official Receiver  to carry out his/her statutory investigative functions.

By way of a short refresher, CIB receives complaints from a wide variety of sources including the Police, other Regulators and Enforcement Agencies, Trading Standards and members of the public. Those complaints which are accepted result in the target company being investigated under the, confidential, fact finding powers contained in Section 447 of the Companies Act 1985 (as amended) which enables the Secretary of State to appoint an investigator who can require a company, or any third party, to provide any documents or information he/she may specify and to provide explanations.  Failure to co-operate can lead to contempt proceedings.

CIB's ability, post CAICE, to require third parties, including suppliers, customers and clients and investors to produce information has increased CIB’s ability to uncover serious misconduct in a range of cases where previously it might have struggled, for example, where the company under investigation had kept or retained little relevant documentation. Currently CIB considers that there are many cases which could be investigated but that go un-investigated because they do not meet the more specific criteria under which other Regulators and Enforcement Agencies operate.  Over the past year or so CIB has been endeavouring to raise its profile with, in particular, fellow Regulators and Enforcement Agencies, including ORs. The advantage CIB has over most other Regulators is the power to petition the court in the public interest to close down a wide range of businesses.  This usually results in the appointment of the OR as liquidator and all that can flow therefrom in terms of asset protection and recovery and follow up enforcement action.  Application under the directors’ disqualification legislation (s8 CDDA 86) and onward referral for criminal investigation are other follow up action options where the facts uncovered so justify.

Further, CIB has a discretion to investigate, or not, which means that it is able to exercise some choice in the complaints that it accepts for investigation - subject to their passing the statutory ‘good reason’ test. This discretion extends to companies which are already subject to (any of) the various types of formal insolvency proceedings; to those which have recently been ‘abandoned’ awaiting Companies House dissolution, or a creditor’s winding up petition but where there are outstanding matters of concern; and to those which are ‘live’, including, in particular, ‘phoenix’ successors to an insolvent company’s business but where insolvency office holder(s), have only limited powers of enquiry, if any.

Generally, in targeting companies for investigation CIB gives priority to complaints or concerns raised about ‘live’ trading companies rather than those which are subject to some form of formal insolvency proceedings where the protection of the public from further losses or damage is not immediately at issue; although CIB routinely considers the highest profile company failures for investigation, often but not exclusively at the invitation of the insolvency office holder, direct.

That said, CIB would encourage IPs to consider referring cases to CIB where the activities of ‘live’ companies known to them in their local areas so merit. Such referrals might result from complaints or concerns about companies where there is evidence of: -

a) a ‘phoenix’ successor to an insolvent company in which the IP is the appointed office holder;

b) a live’ group or associate company(ies) connected to the investigation of such an insolvent company;

c) a ‘live’ company otherwise unconnected to the investigation of an insolvent company but understood to be under the control of a director known to the IP (and one whose previous conduct gives legitimate cause for concern);

d) a ‘live’ company(ies) unconnected to any insolvency investigation but which is understood to be carrying on the same or similar line of business to an insolvent company where the core business activity is considered by the IP to be contrary to the public interest i.e. it’s a scam;

e) a company(ies) which is unconnected to any insolvency in the IP’s region but which local fraud liaison groups (including creditors’ committee contacts) indicates current concern.

CIB would like to prepare a list of contacts (maximum two per IP firm) who may wish to act as CIB liaison points. A list of CIB vetting contacts is given below.  Please let CIB have the name(s) and contact details of a suitable member of staff accordingly.

CIB’s contacts are: -

Graham Tooke            020 7215 4616 graham.tooke@dti.gsi.gov.uk
Phil Keith
            020 7215 4463 philip.keith@dti.gsi.gov.uk
Peter Bott
            020 7215 8723 peter.bott@dti.gsi.gov.uk
Dennis O’Callaghan    020 7215 4697 dennis.o’callaghan@dti.gsi.gov.uk
Ken Ko                        020 7215 4608 ken.ko@dti.gsi.gov.uk
Referrals should be in writing (including e-mail) and need only include basic details at first instance but with an indication of whether (and if so, what) further information and documentation is available.

Any enquiries regarding this article above should be directed towards
Graham Tooke, Companies Investigations Branch: telephone; 020 7215 4616, e-mail graham.tooke@dti.gsi.gov.uk
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Dear IP is produced by IP Policy Section, The Insolvency Service.  If you have any comments, observations or suggestions regarding this publication please e‑mail DearIP@insolvency.gsi.gov.uk

Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of The Service, and articles are not a full and authoritative statement of law
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