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13) NATIONAL CIVIL RECOVERY ROTA – AN UPDATE

NB ARTICLE 6 OF THIS CHAPTER HAS NOW BEEN WITHDRAWN

This rota was first introduced on 1 January 2004 for Official Receivers to use in cases in which there is potential for civil recovery action but which have no funding from creditors nor can an agreement for repayment be made with the relevant parties. Some 57 firms agreed to go on the rota and to date there have been a total of 23 appointments.

As can be seen this rota has been rarely used and the Service feels that this may be for a number of factors, including: 

1. Where a creditor is aware of (or suspects) that there are potential civil recovery actions in a case, he/she will contact an insolvency practitioner at an early stage of the case and an appointment will be made.


2. As so many practitioner firms are able and willing to take these types of cases – often on a ‘no win no fee’ basis – ORs are able to make the necessary appointments using their local office rotas.


3. In the more straightforward case, ORs and/or RTLUs will take the action as trustee/liquidator and will realise the assets.

Despite the apparent lack of use of this rota, the Service continues to feel that it fulfils its purpose and acts as a rota of last resort. Consequently, we intend to keep it running. However, if any firm would like to be removed, or added to this rota, then please contact David Chapman/Linda Dellicolli on 020 7637 6397.

Any enquiries regarding this article should be directed towards Sam Roberts OROS, Area, 21 Bloomsbury Street, London WC1B 3QW, telephone: 0207 291 6824 email: Sam.Roberts@insolvency.gsi.gov.uk .
Any enquiries regarding the operation of the rota itself should be directed towards David Chapman, Regional Director Operations, Room 205, 21 Bloomsbury Street, London WC1B 3QW, telephone: 0207 637 6397

email: David.Chapman2@insolvency.gsi.gov.uk.
14) Targeting D1 Conduct Reports for Investigation 

The Company Directors Disqualification Act 1986 places a duty on liquidators, administrators and administrative receivers to report suspected unfit conduct by company directors to the Secretary of State, those reports being prescribed by The Insolvent Companies (Reports on Conduct of Directors) Rules 1996 and The Insolvent Companies (Reports on Conduct of Directors)  (Scotland) Rules 1996. In all instances the Conduct Reports/Returns should be sent to the Case Targeting Team at Ladywood House, Birmingham. Current projections are that approximately 3900 D1 Conduct Reports will be submitted in the year to 31 March 2007. 

The principal role of the Case Targeting Team (CTT) is to consider all D1 Conduct Reports with a view to identifying those cases that are appropriate for investigation. Each review includes a detailed consideration of the conduct report, supporting documentation, any other available information and usually includes telephone contact with the practitioner and searches of Companies House and other databases. 

The decision whether or not to target a case for investigation takes account of the seriousness and timing of the alleged misconduct, the reasonableness and impact of the alleged misconduct on the solvency and failure of the company, the profile of those who have lost as a result of both the misconduct and the insolvency, the human rights and ability of the directors to defend themselves, and government policy towards both encouraging enterprise and detecting and deterring fraud and other misconduct.

Once the case has been targeted for investigation (usually within 8 weeks of submission of the D1), the case, complete with the D1 and supporting documentation, is forwarded to the Initial Investigations Team (IIT – see article 15) (for English and Welsh cases) and to the Disqualification Investigations Team in Edinburgh (for Scottish cases). Given the creation of IIT and in order to avoid nugatory work for insolvency practitioners CTT will no longer notify them that cases have been targeted for investigation or request letters of authority. CTT will notify insolvency practitioners in those cases not targeted for investigation in the usual way.

Enquiries regarding the above should be directed towards Stuart Sharp, Case Targeting Team, The Insolvency Service, 5th Floor West, Ladywood House, 45-46 Stephenson Street, Birmingham B2 4UZ; telephone: 0121 335 4516; email: ctt.email@insolvency.gsi.gov.uk

Case specific enquiries regarding the submission of Conduct Reports and Returns should be directed towards Allan Mohan, Case Targeting Team; telephone: 0121 698 4093, email: ctt.email@insolvency.gsi.gov.uk
15) Creation of the Initial Investigation Team

Background

The Department of Trade and Industry has suffered some unforeseen demands on its budgets in 2006/07 and as a result has been required to cut its expenditure on some of its activities. This in turn has impacted upon The Insolvency Service where the enforcement budget has been reduced by 7.5%. The consequence is that the Service will be unable to investigate as many disqualification cases as originally planned. 

This means that The Insolvency Service has had to reconsider its priorities for taking cases forward and, to that end, the Initial Investigations Team (“IIT”), has been created within The Investigations Directorate. Based at Boulton House, in Manchester it is managed by Anthea Barker, Senior Examiner, and will be responsible for ensuring that available resources are allocated most effectively.

IIT will be responsible for the management of prospective IP disqualification cases in England and Wales, in the time between the selection of cases by CTT and the allocation of cases for investigation to the Disqualification Investigation Teams based in Birmingham, Manchester and London and Official Receiver’s offices.  

Scottish IP disqualification cases will be categorised and investigated by the Disqualification Investigation Team in Edinburgh.

Classification of Cases

Once cases are received by IIT from CTT they will be classified according to the seriousness of the misconduct and the incidence of factors determining the “public interest”. Cases will be allocated to three categories, A, B or C.

Category A cases (which will be given the highest priority) will be those with high public interest criteria – for example fully listed public companies, cases which have attracted widespread media attention etc. The public interest decision is affected by numerous factors, including the seriousness of the misconduct, the number of complainants, prevailing case law, media interest and The Service’s overall investigative powers.

Category C cases will be those which, after some further limited investigation, experience suggests, taking account of mitigating factors, would be unlikely to result in any disqualification.

The remainder of the cases (the majority) will be classified as Category B cases, being cases that require investigation, and those cases will be further sub-categorised as cases likely to attract periods of disqualification of 2-3 years, 4-6 years and 7+ years.

The Investigations Directorate currently has sufficient resources, to investigate all Category A cases, all Category B(7+years) cases and a minority of the Category B(4-6 years) cases. The Secretary of State has therefore agreed the following guidance:-

i) All category A and B7 + years cases will be further investigated.

ii) All category C and B (2-3 years) cases and a majority of the B (4-6 years) cases will be concluded by IIT, with no further investigation carried out by the Investigation Teams.

The cases that are investigated will be selected so that they are drawn from all areas of England and Wales to ensure that there are no “disqualification free zones”. In addition the cases selected for investigation will contain a broad range of possible unfit conduct.

The initial classification of the cases by IIT will be based on the evidence and information in the D1. If necessary, IIT will request additional information from insolvency practitioners. Case categories and/or periods may subsequently alter if and when new evidence and/or information is received.

Shortly after the classification of the case by IIT, insolvency practitioners will be notified, in respect of Category A and B7+ cases, that the case is likely to be allocated for investigation and a letter of authority and some limited further information, as previously obtained by CTT, will be requested.

In respect of Category B2-3 and C cases, insolvency practitioners will be advised that no further investigation is likely and therefore no further information or documentation will be sought at that stage.

 As regards Category B4-6 cases, most will be not be allocated for further investigation and no further information will be requested from insolvency practitioners. Such further requests will only be made where it becomes apparent that further investigation is likely.

As and when the Investigation Teams have capacity to investigate new cases, these will be allocated appropriately by IIT.

The Future

This policy will be kept under continual review, but the early conclusion of some cases targeted by CTT, with little or no further investigation, will continue until such time as more resources become available. Those cases will however be reconsidered if the director(s) is/are involved in any future company insolvency. Expenditure on enforcement work will be restored to planned levels in 2007-08 thereby increasing our capacity for investigating cases next year.

These decisions in no way reflect the quality of the conduct reports submitted by insolvency practitioners and insolvency practitioners are requested to continue to report unfitted conduct in the same manner as previously.

Once IIT has become fully established, it is envisaged that it will make some focussed initial enquires in relation to the potential misconduct identified in the D1, whether by way of telephone calls or correspondence and possibly even by visiting insolvency practitioners. The purpose of such enquiries will be to facilitate the decision-making process and/or promote the progress of the investigation and/or conclude cases at an earlier stage, in appropriate cases, in order to further prioritise the use of resources.

Any enquiries regarding the above should be directed towards Anthea Barker, Initial Investigations Team, The Insolvency Service, Boulton House, 17-21 Chorlton Street, Manchester, M1 3HY; telephone: 0161 934 5473; email: Anthea.Barker @insolvency.gsi.gov.uk

17) Employees right to elect union representatives to receive information from the administrator
Insolvency practitioners are reminded that employees of a company in administration, where they are creditors of that company, may elect a union or other workforce representative to receive information from the administrator on their behalf.  Such representatives may also attend meetings on the employee’s behalf and vote according to their wishes by way of proxy.  Any such election by the employee should be made in writing.

Any enquiries regarding the above should be directed toward Toby Watkinson, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6365; email: toby.watkinson@insolvency.gsi.gov.uk

45) Civil Proceedings Rules

Insolvency Practitioners should be aware that permission of the court is required for all appeals in insolvency proceedings in accordance with Part 52 of the Civil Procedure Rules (“CPR”), which, in The Insolvency Service’s view, is applied by Rule 7.49.

The way that the applicable Insolvency Rules (R7.47 and 7.48) are currently drafted appears to be inconsistent with Part 52 of the CPR. However, our view is that the Rules should follow the wording of Section 375 of the Insolvency Act 1986, which was amended by the Access to Justice Act 1999 to remove the words "with the leave of that judge or the Court of Appeal". Accordingly, these words should be discounted when reading Rule 7.47 and 7.48 and they are therefore silent on the question of leave and not inconsistent with the CPR and the Access to Justice Act 1999. Consequently, in our view, permission to appeal is required for all appeals in insolvency proceedings.

Any enquiries regarding the above should be directed towards Neil Ogilvie, Policy Unit Area 5.7, 21 Bloomsbury St, London WC1B 3QW telephone: 0207 637 6307 email: Nei.Ogilvie@insolvency.gsi.gov.uk
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