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8) Relevant Court

In a recent decision in the Birmingham District of the High Court (Brownridge Plastics Limited) Mr Justice Hart held that for the purposes of the Insolvency Act 1986 (“the 1986 Act”), a company incorporated in Scotland can only enter administration by filing the requisite Notice of Appointment and the other prescribed documents with the relevant court in Scotland. 

Consequently, a company incorporated in England and Wales can only enter administration by filing the requisite Notice of Appointment and the other prescribed documents with the relevant court in England and Wales.

Relevant Court – Legislative Definition
The expression “the court” is not defined in section 251 of the 1986 Act and has, therefore, to be construed in accordance with section 744 of the Companies Act 1985, which provides: “In this Act, unless the contrary intention appears, the following definitions apply” and then “the court”, in relation to a company means the court having jurisdiction to wind up the company”.

Sections 117 and 120 of the 1986 Act, respectively, define the courts that have jurisdiction to wind up a company registered in England and Wales and Scotland.

Any enquiries regarding the above should be directed towards Stephen Leinster, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW: telephone: 020 7291 6747,  email: Stephen.Leinster@insolvency.gsi.gov.uk

50) Gazette Notices of Appointments

IP Banking is facing an increasing problem with liquidators who are banking funds from voluntary liquidations, including unclaimed dividends, into the Insolvency Services Account (ISA) but have failed to publish a notice of appointment in the Gazette, pursuant to Section 109 of the Insolvency Act 1986. The problem is made more difficult because of the fact that funds realised in a voluntary liquidation do not have to be invested in the ISA.  

Failure to comply with this requirement renders the office holder liable to a fine, and for continued contravention, a daily default fine and The Service will ensure that the failure will be drawn to the attention of the appropriate regulatory body. In addition, failure to gazette will result in details of the liquidation not being entered on the Central Index, the Service’s database of insolvencies. This will lead to delays in setting up an account with the ISA. If IP Banking cannot obtain basic details from the Central Index it will need to contact you directly, causing additional work.

Any enquiries regarding the above should be directed towards Ron Heppenstall, IP Banking, PO Box 3690, Birmingham, B2 4UY; telephone: 0121 698 4251, email: ron.heppenstall@insolvency.gsi.gov.uk

11) Guidance on powers exercisable with sanction.

Insolvency practitioners are asked to note that as a result of the Enterprise Act 2002, the following changes to guidance given in paragraphs 4 and 6 of Chapter 7 of Dear IP relating to powers exercisable with sanction.  

Following enactment of the Enterprise Act 2002 with effect from 15 September 2003, a Liquidator’s power to bring legal proceedings under the provisions against debt avoidance, adjustment of prior transactions and penalisation of directors and officers, pursuant to sections 213, 214, 238, 239, 242, 243 and 423 of the Insolvency Act requires sanction of the liquidation committee or the court. In cases of companies that have been wound up by the court, where there is no liquidation committee, the committee’s functions are vested in the Secretary of State in accordance with Section 141(5).

Also, with effect from 15 September 2003, the Enterprise Act 2002 provides that a Trustee’s power to bring legal proceedings under sections 339, 340 and 423 of the Insolvency Act in respect of provisions against debt avoidance and adjustment of prior transactions, requires permission of the creditors’ committee or the court. Where there is no creditors committee, the committee’s functions are vested in the Secretary of State in accordance with Section 302(2).

Any enquiries regarding the above should be directed towards Joe Clogan at InsolvencyPractitionerUnit,telephone:01216984105email:joe.clogan@insolvency.gsi.gov.uk

7) Early Discharge Process
The Insolvency Service has recently provided guidance to its staff about the procedures to follow when dealing with the early discharge (ED) process. The main factors of which are set out below.

Prior to starting the ED process the official receiver will be satisfied that all asset matters have been resolved to the satisfaction of the trustee, regardless of whether the trustee is the official receiver or an insolvency practitioner. 

That is not to say that all assets have been realised, but that the trustee is satisfied that he/she has sufficient information to deal with them.

Therefore, if an insolvency practitioner has been appointed as trustee, he/she (or more likely an administrator in his/her office) will be telephoned by the case officer in advance of sending out the notice to creditors to find out whether there are any problems with the case. Information received may lead the official receiver to the conclusion that ED should not be considered. A formal note of the telephone conversation will be kept. This will include the name of the person spoken to. If details of any matters are brought to the attention of the case officer during the telephone call these may be followed up with the insolvency practitioner in writing. 

What may constitute a valid objection to ED

A valid objection to ED will be resolved by the official receiver making further enquiries and/or carrying out further investigation into the case. Once resolved satisfactorily, the ED process will continue, provided that by that stage it is not too late in the case for this. If not resolved satisfactorily, it is likely that there will be some consequence, such as further investigation likely to lead to a BRO and/or statement of facts or consideration of suspension of discharge (e.g. for non-cooperation) either by the official receiver or the insolvency practitioner. A valid objection to the ED process will result in the official receiver taking further action in addition to stopping the ED process. 

It must be stressed that ED cannot be withheld in anticipation of future misconduct or non-co-operation. Unless the debtor is actually failing to co-operate, a suspicion that he/she may fail to do so post bankruptcy is not grounds to suspend the process.

As at all times during the life of a case, a record of all decisions will be made and evidenced so that a clear audit trail of the decision-making process will be available should the official receiver have to justify his/her decision in the future.

Any enquiries regarding the above should be directed towards Sam Roberts OR Operations Area5.5, 21 Bloomsbury Street London WC1B 3QW; telephone: 0207 291 6824 email: sam.roberts@insolvency.gsi.gov.uk

8)) Application for suspension of discharge

Following amendments made by the Enterprise Act 2002, a trustee other than the official receiver may apply to court for an order under section 279(3) of the Insolvency Act 1986 (suspension of automatic discharge). Under Rule 6.215(3) and (8) it is the court that will notify the official receiver of the hearing and send him/her a copy of any order made.  However, the trustee making the application should send a copy of his/her evidence in support to both the official receiver and the bankrupt.

It is vital that the official receiver is kept informed of the process as it is via his/her database that the E-IIR is updated. 

Any enquiries regarding the above should be directed towards Sam Roberts, OR Operations Section, Area 5.5, 21 Bloomsbury Street; telephone: 020 7291 6824  email: sam.roberts@insolvency.gsi.gov.uk

24) Update on the evaluation of the Enterprise Act 2002 and prescribed part returns

The latest Interim Evaluation report is available on the Insolvency Service website, please see the link below. 

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/legislation/evaluation/CorporateProvisions/EvaluationCorporateProvisionsInterimReport.pdf
We expect to issue a final report towards the end of next year.   

As part of the evaluation we wish to determine whether the prescribed part has been set at an appropriate level but unfortunately the number of prescribed part returns being submitted have decreased markedly and we would like to take this opportunity to request that insolvency practitioners continue to provide returns for all cases involving a floating charge where the proceedings commence up to April 2006. 

A copy of the return is available from our website, please see the link below. 

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/legislation/prescribedpartreturn1.doc
Please return completed forms to insolvency.reform@insolvency.gsi.gov.uk, or to Prescribed Part Evaluation, Policy Unit, The Insolvency Service, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW.
Any enquiries regarding the above should be directed towards Victoria Prime, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW, telephone: 020 7291 6733 email: Victoria.prime@insolvency.gsi.gov.uk. Victoria will also be happy to receive any comments you may have regarding the corporate provisions of the Enterprise Act.
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25) Meeting with Compliance Managers

In Dear IP Issue No 22, March 2005, expressions of interest were sought for a meeting between compliance managers and monitors of the RPBs and the Secretary of State.

Two meetings were subsequently held in September 2005.  The first was attended by 11 compliance managers of the larger Insolvency Practitioner firms and the second by 11 compliance managers of medium sized Insolvency Practitioner firms.

Several topics were discussed, including monitoring visits where practitioners were authorised by different authorising bodies; continuity between monitoring visits; qualitative value; compliance implications of a paperless office; the Leyland Daf decision and Money Laundering.

It is considered that the meetings were a success and will pave the way for more and better communication between those involved in compliance within the Insolvency Profession and the monitors.  Consideration will be given to holding similar meetings in the future.

I would like to thank all of those who expressed an interest in these meetings, and who took part.  If anyone wishes to obtain a copy of the notes of either meeting they should e-mail me.

Any enquiries regarding the above should be directed towards Catherine Collinson, Insolvency Practitioner Unit, telephone 0121 698 4098 e-mail catherine.collinson @insolvency.gsi.gov.uk


26) JIEB Examiner vacancies

JIEB has a vacancy for an examiner on the Administrations, Company Voluntary Arrangements and Receiverships papers.  A job description, details of the individual responsibilities of examiners and how to apply are given in an annex attached to this chapter.   The closing date is 20  January 2006.                       
Any enquiries arising from this article should be directed towards Mike Chapman  of Insolvency Practitioner Policy Section,  tel: 020 7291 6765, email mike.chapman@insolvency.gsi.gov.uk

JIEB EXAMINERS



We are currently looking for an insolvency professional as examiner for the JIEB examination in Administrations, Company Voluntary Arrangements and Receiverships.  The JIEB examinations are sat in December and the setting and marking cycle is from March to the following January each year.  We are looking for the examiner to start in March 2006.

Job Description

Exam team members work according to guidelines set by the JIEB.  The main responsibilities for an examiner are, in conjunction with the Moderator, to:

· Set examination papers according to fixed timetables

· Arrange and manage the marking of examination papers

· Prepare commentaries and mark schemes for publication;

· Contribute to the recruitment and selection of markers 

· Attend specific meetings, including Exam Review Boards and liaison meetings with tutors and firms

· prepare a report to the Senior Moderator on plans for the setting and marking tasks at each session.

Applicants for the posts should be able to demonstrate the following skills and attributes:

· Insolvency professional 

· Specialism in the appropriate area

· Ability to lead a team of markers 

· Willingness to work to a senior moderator 

· Willingness to work with ICAEW staff (on behalf of JIEB)

· Flexibility and responsiveness to identified needs 

· Team player 

· Attention to detail 

· Proficiency in the use of e-mail, Word and Excel

· Ability to work to deadlines 

· Respect for the confidential nature of the examination process 

· Availability in the period of time specified for setting and marking 

Fees are fixed and paid per examination session.  The work will include a limited number of contact days each year as well as the time required for setting questions and papers, mark schemes, marking and report writing.  

How to proceed

Please e-mail your CV and a statement detailing

· how you meet the person specification

· why you would be interested in becoming a JIEB Examiner

to Pauline.cozens@icaew.co.uk by 20 January 2006.



INDIVIDUAL RESPONSIBILITIES

(to be read in conjunction with the full Joint Insolvency Examination Instructions for Setting and Marking)

Examiners

3.
Each Examiner, in consultation with other team members, will be responsible for setting the paper and mark scheme allocated to him/her and for marking, or arranging for the marking of, the scripts according to the procedures laid down in these Instructions.


In particular the Examiner is required to:

a.
prepare papers which meet the requirements of paragraphs 6 - 11 of these Instructions;

b.
provide, by the times specified in respect of each session



(1)
outline of the proposed paper;



(2)
first draft paper;



(3)
draft detailed marking plan;



(4)
final paper and marking plan.

c.
arrange the field-testing of the paper and revise the paper in the light of this testing; 

d.
check carefully the accuracy, at each stage of preparation, of all drafts, proofs and the final version of the paper and any ancillary material;

e
organise the marking of scripts, including the nomination of Assistant Examiners (Markers) as necessary, according to procedures laid down in these Instructions, drawing the attention of their Moderator and of the Senior Moderator to any anomalies which may have arisen during the marking process;

f.
report to their Moderator the average marks awarded for each question;

g.
provide an Examiner’s Report on candidates’ performance;

h.
review annually, with the Moderators, the relevant sections of the published syllabus; and

i.
attend the meetings of the Panel of Examiners.

18) Consolidation of Secondary Insolvency Legislation-Update

Dear IP Number 24 brought news, in September 2005, of the commencement of a project by The Insolvency Service which aims to review, consolidate, simplify, modernise and innovate the secondary insolvency legislation. 

Representatives from The Insolvency Service have met recently with representatives of R3 and The Insolvency Technical Managers Forum, to invite their comments on matters to be addressed under the project. Further meetings have been arranged with other key user groups during December and January. The matters subject to discussion include, but are not limited to, the following:

· Ideas for simplification of the structure and content of the Insolvency Rules, the Insolvent Partnerships Order, the Administration of Insolvent Estates of Deceased Persons Order, the Insolvent Companies (Disqualification of Unfit Directors) Proceedings Rules and the 6 other statutory instruments covered by the project referred to in the earlier article.

· Ideas for modernisation and innovative change to the legislation, including providing for electronic access to insolvency information held by insolvency practitioners and for the facility to use electronic transmission of documents in insolvency proceedings; 

· Identifying Rules that are no longer relevant;

· Removing duplication, for example, deleting provisions in Part 7 of the Insolvency Rules 1986 where those provisions for Court procedure and Practice are addressed in the Civil Procedure Rules;

· How to remove unnecessary burdens on office-holders with the aim of reducing costs in administering insolvencies, to provide better returns for creditors.

The Insolvency Service has been pleased to receive a positive response from consultees on the project and would urge you to join in the debate and provide your comments on how future insolvency legislation should be shaped. To do this please email your views to “Neil.Ogilvie@insolvency.gsi.gov.uk” by 31 January 2006. We look forward to hearing from you.

Any enquiries regarding the above should be directed towards Neil Ogilvie, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7637 6307 e-mail Neil.Ogilvie@insolvency.gsi.gov.uk

8)The transitional provisions relating to 

Section 283A of the Insolvency Act 1986- Bankrupt’s home ceasing to form part of the estate.

Issues 16, 18, 20 and 21 of Dear IP, contain articles on this topic. Section 283A of the Insolvency Act 1986 (introduced through the Enterprise Act 2002) sets out that in general terms the trustee in bankruptcy has a three year period (commencing on the date of bankruptcy) to deal with cases 

        where property comprised in the bankrupt’s estate consists of an interest in a dwelling-house which at the date of bankruptcy was the sole or principal residence of

a) the bankrupt,

b) the bankrupt’s spouse, or

c) a former spouse of the bankrupt.

After that three year period ends, if the trustee has failed to deal with the relevant interest it will “ vest in the bankrupt (without conveyance, assignment or transfer)”  -section 283A (4) of the Insolvency Act 1986 

The transitional provisions relating to section 283A are contained in Section 261 (7) to (10) of the Enterprise Act 2002. Section 261 (7) sets out the definitions of  ‘pre-commencement bankrupt’ and ‘the transitional period’: -

(7) In subsection (8)-

(a) “pre-commencement bankrupt” means an individual who is adjudged bankrupt on a petition presented before subsection (1) comes into force, and

(b) “the transition period” is the period of three years beginning with the date on which subsection (1) comes into force.

As it may take some time for the trustee to actually deal with the bankrupt’s interest, recipients are reminded that the relevant provisions came into force on 1 April 2004 and the three-year period ends on 31 March 2007.

Practitioners need to exercise care, especially in creditor’s petition cases, when assessing applicable cases. This is because of the wording of Section 261 (7) (above) which is underlined and in bold above. Practitioners may be administering cases where the petition was presented before 1 April 2004 but the actual bankruptcy order may have been some time after that date, say 21 July 2004. In such circumstances the case would still fall under the transitional provisions and so need to be dealt with by 31 March 2007 and not 20 July 2007.

Any enquiries regarding the above should be directed towards Andy Woodhead, Policy Unit, Area 5.7 21 Bloomsbury Street, London, WC1B 3SS telephone: 0207 291 6738 email: Andy.Woodhead@insolvency.gsi.gov.uk

6) Notice to Official Receiver of Intention to Vacate Office: Returning Proofs of Debt.

Under rules 4.137 and 6.145 of the Insolvency Rules 1986 a liquidator/trustee must give at least 21 days notice of his intention to vacate office to the official receiver together with notice of any creditors’ meeting. The notice must contain details of any property which has not been realised, applied, distributed or otherwise fully dealt with in the liquidation/bankruptcy. 

With effect from 1 April 2004 the requirement that a liquidator/trustee file proofs of debt in court on the conclusion of his/her administration under rules 4.138(2) and 6.146(2) of the Insolvency Rules 1986 were repealed. (Insolvency (Amendment) Rules 2004 (SI 2004/584)).

Official receivers are now in the position of being required to deal with assets without the ability to recover the proofs of debt from the Court file.

Where a practitioner vacates office having notified the official receiver of property which has not been realised, applied, distributed or otherwise fully dealt he/she is requested to forward any proof of debt held to the official receiver.

Any enquiries regarding the above should be directed towards Shona Manson, Technical Section, Area 4.1, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7291 6778;  email: shona.manson@insolvency.gsi.gov.uk

27) Review of the Individual Voluntary Arrangement Process
In Issue 24 of Dear IP, subscribers were informed of the publication (in July 2005) of a stakeholder working group report  “ Improving Individual Voluntary Arrangements” which sought responses from all stakeholders on the working group’s recommendations. The closing date for responses was 7 October 2005.

Currently the responses are being analysed and a summary of those responses will be placed on The Insolvency Service web site www.insolvency.gov.uk in early 2006.

Any enquiries regarding the above should be directed towards Andy Woodhead, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3SS telephone: 020 7291 6738  email: Andy.Woodhead@insolvency.gsi.gov.uk
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