
Dear IP

September 2005 – Issue No 24


	In this issue:


	

	Chapter 1

Article 7

Chapter 5 Article 49


	Administration
Pre-appointment time on administrations

IP Banking

ISA estate accounting for fixed & floating charges 



	Chapter 8

Article 18 
	Crown Departments

House of Lords judgment on the Spectrum case



	Chapter 11

Article 12
	Employment issues

Increase in the National Minimum Wage



	Chapter 13

Article 22

Article 23


	General

Practice Note on the Hearing of Insolvency Proceedings

Relief for the indebted – an alternative to bankruptcy

	Chapter 15

Article 16

Article 17


	Insolvency Rules & Regs

Consolidation of Secondary Insolvency Legislation

Regulation 18 - consultation

	Chapter 17

Article 41

Article 42
	Legislation

Courts Act 2003 – Periodical Payments for Damages for Personal Injury

Civil Partnership Act 2004



	Chapter 24

Article 25

Article 26  
	Voluntary Arrangements

Review of Individual Voluntary Arrangement Process

IVA registration, completion or failure




7) Pre-appointment time on administrations

The Insolvency Service has been made aware that some insolvency practitioners have questioned why they are not allowed to claim pre-appointment time as expenses of the administration.

Costs incurred prior to the administration are essentially a matter between the relevant insolvency practitioner and the party instructing them. For example if a company has concerns regarding its financial situation and approaches an insolvency practitioner for advice, then payment of fees incurred would be a matter between the company and the insolvency practitioner. In such a case any fees outstanding, at the date the company entered administration, would, in our view, rank as an unsecured claim.

However, time spent by a proposed administrator, prior to any appointment, in determining that it is reasonably likely that the purpose of the administration would be achieved and to enable them to complete Form 2.2B, are arguably costs and expenses of the appointer/applicant for the purposes of Rule 2.67 (1)(c) of the Insolvency Rules 1986 which provides that the following expenses are payable within the order of priority specified:

‘where an administration order was made, the costs of the applicant and any person appearing on the hearing of the application and where the administrator was appointed otherwise than by order of court, any costs and expenses of the appointer in connection with the making of the appointment and the costs and expenses incurred by any other person in giving notice of intention to appoint an administrator.’

Any enquiries regarding the above should be directed towards Christine McCreath, Assistant Director, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW, telephone: 020 7291 6858, email: Christine.McCreath@insolvency.gsi.gov.uk.
 

49) Insolvency Services Account (ISA) estate accounting for fixed & floating charges; charging of Secretary of State fee in compulsory liquidations.

It is important that this information is circulated to those in your organisation who are responsible for banking funds into the ISA. 

1. The practice has been to place third party monies on accounts named variously: “suspense account”, “fixed charge account”, “floating charge account” and “debenture account” (possibly others). In future the account names will be restricted to “suspense”, “fixed charge” and “floating charge”. In practical terms, if the money is subject to either a fixed or floating charge those names will be used. Any other third party money will be placed on a suspense account. If an estate has more than one third party account of the same type, each account can be distinguished by a suitable suffix; e.g. “suspense a/c jones”.

Insolvency practitioners are asked to apply these account descriptions when banking or moving money in the ISA to a new third party account; and when it is necessary to re-designate an existing account.

2. The reason for this change is to ensure that the estate accounts accurately reflect the status of the funds held so that any payments to preferential creditors or transfers to main account are carried out with the correct application of the Secretary of State fee. 

3. Recent decisions in Court cases (see para.4) affect how we charge the Secretary of State fee on preferential payments out of money subject to a floating charge. In the past, payments to preferential creditors out of floating charge money involved the transfer of funds to main a/c from floating charge a/c to cover the preferential payments and the Secretary of State fee. The Secretary of State fee was then charged to main a/c based on the value of the money transferred and paid. In future, payments to preferential creditors will be made direct from the floating charge account and the Secretary of State fee due on the value of the amounts so paid will be charged to the main a/c, which may or may not have sufficient funds from which to recover the fee charged. 

Under this new arrangement, the insolvency practitioner will have to notify IP Banking of payments to preferential creditors out of the floating charge account so that the fee can be charged.

4. The main court cases affecting these changes are Leyland Daf and Brumark/Spectrum Plus. The implication of the Leyland Daf decision is that general liquidation expenses and remuneration, such as the Secretary of State fee,  cannot be recovered from floating charge money. Brumark/Spectrum Plus decided that fixed charges over book debts were in fact floating charges unless the fixed charge holder exercised control over payments out of a fixed charge account. This rarely happened up to Brumark so some liquidators may have to pay preferential creditors in such cases.

Insolvency practitioners are asked to notify IP Banking when this happens so that the Secretary of State fee can be charged as in para. 3.

5. The Enterprise Act 2002 introduced a provision under s176A Insolvency Act 1986, which applies when there is a floating charge over the property of a company that has gone into liquidation (or is in administration, or has a provisional liquidator or receiver). It takes effect where the floating charge is created after 15 September 2003. S176A requires a prescribed part of the net property (assets subject to the floating charge) to be set aside for the benefit of unsecured creditors. 

6. The method for calculating the prescribed part is found in SI 2003 No. 2097 and is as follows: (a) where the company’s net property does not exceed £10,000 in value, 50% of that property; (b) where the company’s net property exceeds £10,000 in value, the sum of (i) 50% of the first £10,000 in value; and (ii) 20 per cent of that part of the company’s net property which exceeds £10,000 in value. The value of the prescribed part of the company's net property to be made available for the satisfaction of unsecured debts shall not exceed £600,000.

What this means for ISA banking in practical terms is that in some liquidations there will be a prescribed part of the assets subject to a floating charge that will be ring-fenced for the benefit of unsecured creditors. The amount of the prescribed part will have to be notified to IP Banking by the insolvency practitioner and IP Banking will transfer this amount from floating charge account to main account. The Secretary of State fee will be charged on the amount transferred to main account.

Any enquiries regarding the above should be directed towards Ron Heppenstall, IP Banking, The Insolvency Service, POBox3690 Birmingham B2 4UY telephone: 0121698 4251 email: ron.heppensatll@insolvency.gsi.gov.uk

18) The House of Lords judgment in the Spectrum Plus case 
This statement was issued at the beginning of September 2005 on behalf of HM Revenue & Customs and the DTI Insolvency Service (The Crown Departments) in light of the House of Lords’ judgment in the case of National Westminster Bank plc v Spectrum Plus Limited and others and others [2005] UKHL 41 (Spectrum Plus). It explains the implications of the judgment and how the departments will proceed.  It may also be viewed in the immediate future on the Insolvency Service website at http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/insolvencylaw.htm


Background

The Privy Council,in the case of Agnew v Commissioners [2001] 2 AC 710 (Brumark), ruled that a fixed charge over book debts requires the collected book debts to be paid into a blocked account, i.e. an account from which the chargor company has no right to withdraw monies without the consent of the charge holder. The account must be operated as a blocked account.

This case raised serious doubts about the decision in Siebe Gorman v Barclays Bank Limited [1979] 2 Lloyd's Rep 142 (Siebe Gorman). That case decided that a debenture which required the proceeds of book debts to be paid into a company's general trading account, with the debenture containing no express restrictions on the company's ability to withdraw monies from the account, created a fixed charge over book debts. The Spectrum Plus case concerned a debenture which in material respects was in the same form as the debenture in Siebe Gorman.     

Legal judgment

The House of Lords ruling in Spectrum Plus established that the debenture created only a floating charge over book debts and that Siebe Gorman was incorrectly decided. It restated the principle that, for a charge to qualify as a fixed charge over book debts, the book debt proceeds must be paid into a blocked account, which is operated as such. The House of Lords decided that the debenture under consideration, and the debenture in Siebe Gorman, did not create blocked accounts, and therefore created only floating charges over book debts.  

Effect of the House of Lords’ judgment

The Crown Departments consider that the standard form of debentures used by many banks are Siebe Gorman-type debentures and therefore create only floating charges over book debts.

The Crown Departments also consider that charges which formally appear to meet the criteria for a fixed charge as they appear in the debenture but fail to do so are, in reality, floating charges. These criteria include the opening of a separate designated blocked account into which book debt proceeds are to be paid and operating the account as a blocked account. 

In addition, pre-insolvency tax credits will only be paid to companies subject to insolvency procedures, in preference to other Crown creditors, in cases where the charge over book debts is a fixed charge in accordance with the House of Lords’ judgment.
The Crown Departments now expect the House of Lords’judgment to be applied to book debt proceeds in insolvency cases as follows:

· Book debt proceeds covered by a Siebe Gorman-type debenture where no distribution has been made pending resolution of this issue must be distributed to creditors in the relevant order; 

· Funds distributed to chargeholders since the date of the Privy Council decision in Brumark (5 June 2001) on the basis of a Siebe Gorman-type debenture must be repaid by  chargeholders and distributed to creditors in the relevant order;

· The Crown Departments will take no action to disturb cases where distributions were made prior to the Brumark decision on 5th June 2001. But if other creditors take such action, which results in payment of a dividend to the Crown, the payment will be accepted.  

Any distribution of monies representing the proceeds of book debts subject to a debenture of the type referred to in the preceding paragraphs will be carefully scrutinised, and may be  challenged. Additionally, any other debentures or scenarios involving book debts in which the status of the charge (fixed or floating) would have a material affect on creditors’ (including the Crown Departments’) rights, and which do not fall within any of the categories above, may also be challenged. 

The Crown Departments ask Insolvency Practitioners to bear in mind all these observations when deciding to whom monies should be distributed. 

Signed on behalf of the Crown Departments by:

Paul Heggs        (HM Revenue & Customs)

Mike Lowell       (DTI Insolvency Service) 

Any enquiries regarding the above should be directed towards Barbara Roberts, Redundancy Payments Directorate, Area 5.8, 21 Bloomsbury Street, London WC1B 3QW telephone: 020 7637 6463 email: barbara.roberts@insolvency.gsi.gov.uk

12) From 1 October 2005, there is an increase in the National Minimum wage.  
 

The Government has recently responded to the recommendations made in the Low Pay Commission's 2005 Report on the National Minimum Wage. The Government have accepted. 
· The adult rate of the minimum wage (for workers aged 22 and over) will increase from its present hourly rate of £4.85 to £5.05 in October 2005, and to £5.35 in October 2006. The 2006 increase is subject to confirmation by the Commission in February 2006, to check that the economic conditions continue to make it appropriate. 

· The development rate (for workers aged 18-21 inclusive) will increase from the present hourly rate of £4.10 to £4.25 in October 2005 and £4.45 in October 2006.
NB: The development rate can also apply to workers aged 22 and above during their first 6 months in a new job with a new employer and who are receiving accredited training.
· No change to the 16-17 year old rate of £3 an hour. The Government should invite the Low Pay Commission to review the operation of the 16-17 year old rate and to report in February 2006, with recommendations for any subsequent increases. 

The following is a link to the DTI employment relations website http://www.dti.gov.uk/er/nmw/index.htm .

Any enquiries regarding the above should be directed towards Barbara Roberts,Area 5.8, 21 Bloomsbury Street, London WC1B 3QW telephone: 020 7637 6463 email: barbara.roberts@insolvency.gsi.gov.uk

22) Practice Note on the Hearing of Insolvency Proceedings
1.
The following statement was issued by the Vice-Chancellor on 23 May 2005. 

2.
This Practice Note supersedes all previous Practice Statements of the Bankruptcy Registrars dealing with jurisdiction and work distribution and the Guidelines issued by the Insolvency Court Users’ Committee in November 1988.

3.
As a general rule all petitions, claims and applications (except for those listed in paragraph 4 below) should be listed for initial hearing before a registrar or district judge in accordance with rule 7.6(2) Insolvency Rules 1986.

4.
The following applications should always be listed before a judge:

Proceedings relating to insolvent companies

· applications for committal for contempt

· applications for an administration order

· applications for an injunction

· applications for the appointment of a provisional liquidator

· interim applications and applications for directions or case management after any proceedings have been referred or adjourned to the judge (except where liberty to apply to the registrar or district judge has been given);

Proceedings relating to insolvent individuals

· applications for committal for contempt

· applications for an injunction

· interim applications and applications for directions or case management after any proceedings have been referred or adjourned to the judge (except where liberty to apply to the registrar or district judge has been given).

5.
When deciding whether to hear proceedings themselves or refer or adjourn them to the judge, the registrar or district judge should have regard to the following factors:

· the complexity of the proceedings

· whether the proceedings raise new or controversial points of law

· the likely date and length of the hearing

· public interest in the proceedings

· the availability in the court which is likely to hear the proceedings of relevant specialist expertise.

6.
Litigants and their advisors are reminded that paragraph 17 of the Practice Direction on Insolvency Proceedings applies to appeals and that an appeal from a registrar, district judge or County Court judge lies, in the first instance and without permission, to a single judge of the High Court.

Any enquiries regarding the above should be directed towards Stephen Leinster, Policy Unit, Room 511, 21 Bloomsbury Street, telephone: 0207 291 6747 email: stephen.leinster@insolvency.gsi.gov.uk

23) Relief for the Indebted –An Alternative to Bankruptcy?

This Insolvency Service consultation concerning a proposed non-court based debt relief procedure for individuals who owe relatively little, have no means to pay their debts and are not able to access any of the currently available debt resolution procedures closed on 30th June.

We are in the process of analysing responses and will be issuing a report on the findings of the consultation in due course.

Enquires about the consultation should be directed to: Angela Crossley, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW. Telephone 020 7637 6514, email to: angela.crossley@insolvency.gsi.gov.uk

16) Consolidation of Secondary Insolvency Legislation

Insolvency practitioners are informed that The Insolvency Service has just commenced a project to review, and consolidate the secondary insolvency legislation to produce replacement instruments that will take account of the numerous amendments that have been made over the periods that the legislation has been in force.

Within this project it is proposed to review the operation of the Insolvency Rules 1986 and to consider what scope there is for:

· Simplification; 

· Modernisation;

· Innovative change, and 

· Removal of any unnecessary burdens.

As well as the Insolvency Rules themselves, we will also be reviewing and consolidating the instruments listed below: -

· The Insolvent Partnerships Order 1994 

· The Administration of Insolvent Estates of Deceased Persons Order 1986 

· The Insolvent Companies (Disqualification of Unfit Directors) Proceedings Rules 1987 
· The Insolvency Regulations 1994 

· The Insolvency Proceedings (Fees) Order 2004 

· The Insolvency Proceedings (Monetary Limits) Order 1986 
· The Insolvency Practitioners and Insolvency Services Account (Fees) Order 2003 
· The Insolvent Companies (Reports on Conduct of Directors) Rules 1996 
· The Companies (Disqualification Orders) Regulations 2001 

We expect to undertake most of the detailed work over the next 18 months, with a view to the 10 replacement Statutory Instruments coming into force in October 2007. 

Insolvency practitioners are invited to raise any issues they might have regarding their experiences of using the secondary legislation with The Service’s Policy Unit, along with any comments they may have as to how the secondary legislation, especially The Insolvency Rules 1986, could be simplified and modernised. Any such comments should be e-mailed to The Insolvency Service’s Policy Unit at policy.unit@insolvency.gsi.gov.uk or sent to Tom Phillips at the address provided at the end of this article. 

We would welcome any contributions as soon as possible as the early planning work will be crucial in establishing the extent of the changes that we will be able to make.

Any enquiries regarding the above should be directed towards Tom Phillips, Policy Unit, The Insolvency Service, PO Box 203, 21 Bloomsbury Street, London WC1B 3QW telephone: 020 7637 6421 email: tom.phillips@insolvency.gsi.gov.uk


17) Insolvency Regulations 1994 – Regulation 18 – Payment into the ISA

The Insolvency Service is considering whether to extend the scope of regulation 18 of the Insolvency Regulations 1994 to enable unclaimed or undistributed assets, unclaimed dividends or other money to be paid into the ISA in corporate procedures other than liquidations (on payment of a fee).  

In order to inform the policy-making process, we are seeking insolvency practitioners’ views as to whether the current inability to make payments into the ISA in 

cases other than liquidations is a matter of concern to them.  If so, we would be glad to receive details of practical experiences of the types of insolvency proceedings where the present provisions cause difficulty, together with, if possible, an indication of the number of cases and, in the case of unclaimed dividends, the numbers of creditors involved.  We would also find it helpful to know what steps insolvency practitioners are currently taking to trace creditors who fail to bank dividend cheques.

Any enquiries regarding the above should be directed towards Katherine Parker, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW, telephone number 020 7637 6651 or email katherine.parker@insolvency.gsi.gov.uk

41) Courts Act 2003 – Periodical Payments For Damages For Personal Injury

We wish to draw insolvency practitioners’ attention to provisions of the Courts Act 2003 (“the 2003 Act”) in so far as they relate to periodical payments for damages for personal injury (“periodical payments”).

These provisions came into force on 1 April 2005.

The Government has introduced provisions to enable payments in relation to future loss and care costs arising from claims for personal injury to be made periodically rather than by lump sum payment, in appropriate cases.  Section 101 of the 2003 Act seeks to ensure that payments for medical and care costs are protected but does not otherwise give those in receipt of periodical payments preferential treatment over bankrupts who are not in receipt of personal injury damages.

Under section 283 of the Insolvency Act 1986, any money in the hands of the bankrupt at the date of the bankruptcy order will vest in the trustee for the benefit of the creditors.  Periodical payments which have already been received by the bankrupt prior to the date of the order are not exempt from this provision and will therefore form part of the bankrupt’s estate.  Other assets bought with periodical payments will also continue to vest in the trustee.

Under section 101(4) of the 2003 Act, the right to receive periodical payments and any annuity providing those payments will not form part of the bankrupt’s estate.  This means that the bankrupt will continue to receive periodical payments during, and after, the bankruptcy.

Since periodical payments are treated as income for the purposes of insolvency law, they can be subject to an income payments order or agreement.    However, as a consequence of section 101(4)(c) of the 2003 Act, an income payments order or agreement cannot be made in respect of periodical payments for care and medical costs.  Payments in respect of loss of earnings are not exempt and therefore remain susceptible to an income payments order or agreement.

To facilitate the relationship between periodical payments in respect of claims for personal injury and insolvency and social security law, Civil Procedure Rule (CPR) 41.8, which is set out on the following page, requires orders for periodical payments to identify the annual amount awarded for future loss of earnings and other income and also the amount awarded for future care and medical costs and other recurring or capital costs.

Civil Procedure Rule 41.8
41.8.-(1) Where the court awards damages in the form of periodical

payments, the order must specify-

(a)
the annual amount awarded, how each payment is to be

made during the year and at what intervals;

(b)
the amount awarded for future-


(i)
loss of earnings and other income; and

(ii) care and medical costs and other recurring or capital costs

(c)   that the claimant's annual future pecuniary losses, as

assessed by the court, are to be paid for the duration of the claimant's

life, or such other period as the court orders; and

(d)
that the amount of the payments shall vary annually

by reference to the retail prices index, unless the court orders otherwise

under section 2(9) of [the Damages Act 1996].

Any enquiries regarding the above should be directed towards Katherine Parker Policy Unit, Area 5.7, telephone: 020 7637 6651 email: katherine.parker@insolvency.gsi.gov.uk


42) Civil Partnership Act 2004  
The Civil Partnership Act 2004 (“CPA”) will come into force on 5 December 2005 and will allow civil partnerships to be formed in the UK from 21 December 2005.

The Act will give same-sex couples the ability to gain legal recognition for their relationship and creates a new legal status, i.e. “civil partner”. Same-sex couples who form a civil partnership will gain parity of treatment in many areas with those of opposite-sex couples who enter into a marriage. For example, provisions in the CPA include equitable treatment for the purposes of employment, pension benefits and life assurance, recognition under intestacy rules and a duty to provide reasonable maintenance for a civil partner and any children of the family. 

In order to achieve this equality a wide range of legislation, including that covering insolvency, is being amended to include references to a civil partner/former civil partner. The basic principle is that a civil partner/former civil partner will have the same rights and responsibilities as a spouse/former spouse.   

In general terms, the civil partner of a bankrupt will have the same rights and obligations as a bankrupt’s spouse. In addition, the anti-abuse and other avoidance provisions of the Insolvency Act 1986 which deal with transactions involving close 

family and other associated persons will cover a civil partner in the same way as they would if the civil partner were a spouse.

Further information on the CPA is available from the DTI’s Women and Equality Unit – www.womenandequalityunit.gov.uk. 

Any enquiries regarding the above should be directed towards Lee Hewlett, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7291 6730;  email: lee.hewlett@insolvency.gsi.gov.uk

25) Review of the Individual Voluntary Arrangement Process

In Issue 20 of Dear IP (and the cover of Issue 22), subscribers were informed of the setting up of a stakeholder working group to examine, in detail, the possible reform of the IVA process.

The working group has since met on five occasions and its report, summarising its findings, conclusions and recommendations on improving IVAs was issued in July. 

The report and response form (to be returned by 7 October 2005) can be accessed on

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/con_doc_register/liveindex.htm
Any enquiries regarding the above should be directed towards Andy Woodhead, Policy Unit, 21 Bloomsbury Street, London WC1B 3SS, telephone: 020 7291 6738 email: Andy.Woodhead @insolvency.gsi.gov.uk


26) IVA registration, completion or failure

As many of you will know, at the end of January 2005 the Service embarked on a major data cleansing exercise. This was to check the status of old IVAs on the Electronic Individual Insolvency Register (E.IIR). This is now completed and with your help we have removed some 2640 of the 3400. As a result The Insolvency Service is now able to provide an accurate public register and therefore, I would like to take this opportunity to thank all of you that either personally or with the help of your staff gave my colleague Anne Crabbe the information we needed to clear the cases.

In order to safeguard the future integrity of the information held on the E.IIR, the Insolvency Practitioner Unit has increased resources to introduce the role of IVA Registrar. The Registrar will operate an ongoing system of IVA verification by providing Practitioners periodically with lists of arrangements over a certain age and seeking confirmation of their current status.

In addition the Unit has revised its IVA registration, completion and failure process.  In future, incomplete applications will be returned to the Practitioner with an appropriate explanation without being registered.

Similarly, a notice of IVA termination/completion that does not include a reference to the appropriate Rule will be returned without action.   

Instances of registration applications more than ten days after the filing of the Chairman’s report to Court or notices of completion or termination notified more than 28 days after the event will be referred, following notice, directly to the Practitioner’s RPB.   

Against a background of increasing IVA registrations the Unit is experiencing particularly high volumes of multiple registrations from individual Practitioners. Traditionally each registration is accompanied by a cheque for the appropriate amount (£35) together with a copy of the Unit’s standard registration form providing the necessary information.  In order to maintain the Unit’s 24 hour registration service, Practitioners submitting multiple registrations are required in future to provide the requisite information on one document, for example by way of a spreadsheet format to include all the information required on the registration form, together with a composite cheque for the total value of registrations.  

Any enquiries regarding the above should be directed to Joe Clogan at Insolvency Practitioner Unit Ladywood House, 45-46 Stephenson Street, Birmingham, B2 4UZ  email:joe.cloganl@insolvency.gsi.gov.uk
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