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47) Secretary of State fee in Annulment applications.
It has been the practice of The Insolvency Service to submit that the court should, when dealing with an application for annulment where the (former) bankrupt had available assets, take into account the Secretary of State fee when assessing the extent of the bankruptcy expenses even where the arrangements for payments of the debts has not involved payment into the ISA.  The Insolvency Service is aware of a number of applications which have been made where the arrangements for financing the application have involved the (re)mortgage of a property in which the (former) bankrupt has an interest and which forms part of the  bankruptcy estate. However, the arrangement provides that funds are held by a solicitor and only become available if the application is successful. As a result funds are not paid into the ISA and non-payment of the Secretary of State fee reduces the overall cost to the (former) bankrupt. In some cases, the court has accepted this submission and ordered the payment of the Secretary of State fee based on the value of the realisation of the asset.

In future, The Insolvency Service will not advance this argument and will not seek to obtain the payment on the Secretary of State fee, which would have been obtained on the remortgage of the vesting property interest, or had the bankruptcy proceeded to its natural conclusion. The reason for this is that following The Insolvency Fees Order 1986 (as amended) and The Insolvency Proceedings (Fees) Order 2004 (as amended), the Secretary of State fee may only be charged on monies paid into the Insolvency Services Account (ISA) and if under the relevant scheme the creditors are paid without monies being paid into the ISA, the fee does not become chargeable.

It follows that where, under any such application, the court is content for the monies generated by the refinancing arrangement not to be paid into the ISA, the Secretary of State Fee will not be pursued. But where monies are rightly paid into the ISA, or are ordered to be paid into the ISA, the fee will be charged and collected. 

In accordance with long standing practice, the Secretary of State fee will not be charged when monies are paid into the ISA just to meet the official receiver’s debit balance on a case.

Nothing in this article should be taken as an indication that The Insolvency Service is prepared to waive a fee where it is properly payable or that the ISA may not be used where the legislation requires it to be used.

Finally, if in this type of case, after the annulment order was granted, matters went wrong, because, for example, the (former) bankrupt declined to complete the (re)mortgage, it must be expected that the matter would be brought back before the court, not least because of the undertaking given by the solicitor and the fact that an 

asset vesting in the trustee of the bankruptcy estate would have been transferred into the (former) bankrupt’s ownership without consideration.

Any enquiries regarding the above should be directed towards Ron Heppenstall, IP Banking Operations Manager, The Insolvency Service, PO Box 3690, Birmingham,B2 4UY; telephone: 0121 698 4251;e-mail IP.Banking.Enquiriesl@insolvency.gsi.gov.uk


48)
Major changes to banking arrangements for the Insolvency Services Account

It is important that this information is circulated to those in your organisation who are responsible for banking funds into the ISA.

In July 2004 the Bank of England (BoE) announced its intention to withdraw from retail banking activities after its existing retail customers had made other arrangements. This affects the operation of the ISA and since the announcement the Insolvency Service, along with other government bodies, has been working with the Office of HM Paymaster General (OPG) to facilitate the necessary changes. As a result, OPG will be providing us with services related to banking transaction processing to support  our handling of receipts & payments into & out of the ISA.

OPG have an arrangement with NatWest for their branch network to be available for the payment of funds into the ISA. Insolvency Practitioners will find this helpful if they have experienced problems in the past at their local bank when trying to credit funds to the ISA.

Insolvency practitioners should have recently received, or should shortly be receiving, an initial supply of NatWest paying-in books which must be used immediately on receipt and in the future for the payment of funds into the ISA. The BoE paying-in books must not be used once the NatWest books have been received. (Any insolvency practitioner who has not received an initial supply of books by 28 June should contact IP Banking urgently on 0121 698 4263/4279 so that a supply can be despatched to them). 

We would appreciate insolvency practitioners returning any unused BoE paying-in books to IP Banking, The Insolvency Service, PO Box 3690, Birmingham, B2 4UY, as soon as possible after receiving their OPG books. Replacement OPG books can be ordered from IP Banking in the usual way.    

Further changes with the OPG account are:

· “Payable Orders” that clear to the same time-scale as cheques but with added security features will replace cheque payments from the ISA and are to be issued from July 2005.

The ISA has new Sort & Accounts Codes for use with specific types of transactions, these are:

· Sterling Credits

	Credit Type
	Sort Code
	Acct No

	BACS CREDITS
	10-14-99
	12979000

	CHAPS CREDITS (“TT’s”)
	16-53-60
	12979000


Please ensure that the case ID and name are quoted on all BACS & CHAPS credits

· Euro BACs (Inwards) To Be Converted To Sterling

	Credit Type
	Sort Code
	Acct No
	Destination No

	EURO BACS (INWARDS)
	10-16-16
	26666626
	12979


Please ensure that the case ID and name are quoted on all BACS credits

· Euro & foreign currency cheques & drafts to be converted to sterling

              Cheques should be forwarded to IP Banking at the following        address:

IP Banking

Insolvency Service

Po Box 3690

Birmingham

B2 4UY

· Receiving Credits In Sterling From Overseas 

               Ask payer to quote:

	SWIFT address: BKENGB33 or 

IBAN GB57BKEN10000025021001

	Amount

	Account with Institution (field 57D):

Bank of England (100000)

Sterling Banking Office (BB-G)

Threadneedle Street

London EC2R 8AH

	Beneficiary Customer (field 59): 

	25021001

	Office of HM Paymaster General Cash Account

	Remittance Information (field 70):

12979 (Plus Case ID and Case Name)


· Receiving Credits In Foreign Currency From Overseas
               Ask payer to quote:


	SWIFT address: BKENGB33 or 

IBAN GB57BKEN10000025021001

	Amount

	Account with Institution (field 57D):

Bank of England (100000)

Sterling Banking Office (BB-G)

Threadneedle Street

London EC2R 8AH

	Beneficiary Customer (field 59):

	25021001

	Office of HM Paymaster General Cash Account

	Remittance Information (field 70): 

12979 (Plus Case ID and Case Name)


· Receiving Credits In Euro, From A Bank Account In A Member State, For Conversion To Sterling:
     Ask payer to quote:

	SWIFT address: NWBKGB2L or 

IBAN GB43NWBK60720608304793

	Amount

	Account with Institution (field 57D):

Bank of England (100000)

Sterling Banking Office (BB-G)

Threadneedle Street

London EC2R 8AH

	Beneficiary Customer (field 59):

	5500108304793-OPG Euro Receipts Account

	Remittance Information (field 70):

12979 (Plus Case ID and Case Name)


· Receiving Credits In Euro, From A Non Member Country, For Conversion To Sterling:
     Ask payer to quote:
	SWIFT address: BKENGB33 or 

IBAN GB02BKEN10000026666626

	Amount

	Account with Institution (field 57D):

NatWest Bank (601043)

6 Coldharbour Lane

Hayes

Middx UB3 3EL

	Bank of England Euro Cash Account

	Remittance Information: 

12979 (Plus Case ID and Case Name)


Any enquiries regarding the above should be directed to Ron Heppenstall, IP Banking, The Insolvency Service, PO Box 3690, Birmingham, B2 4UY; telephone: 0121 698 4251; email: ron.heppenstall@insolvency.gsi.gov.uk
17) The House of Lords judgment on 4 March 2004 in the case of ‘Leyland Daf Limited’

The following Statement is issued on behalf of HM Revenue & Customs and the DTI Insolvency Service (‘The Crown Departments’). It is also available on The Insolvency Service website at www.insolvency.gsi.gov.uk .

This statement is issued on behalf of the Crown Departments in light of the judgment made in the House of Lords on 4 March 2004. The judgment alters the way in which liquidators of companies may attempt to recover the payment of liquidation expenses and pay the (liquidation) preferential creditors, where the companies have granted floating charges over their assets.

In cases where the company has granted a floating charge, the costs and expenses of the liquidation will rank after sums payable to both the preferential creditors and to holders of a floating charge and will not be payable ahead of the floating charge security. We are aware of the implications of this decision on insolvency practitioners, who face the prospect of not being paid their costs and expenses, in respect of the winding up. 

The Crown Departments, whilst understanding the predicament that the insolvency practitioners may find themselves in, wish to make it clear that we cannot deviate from the underlying principles of this judgment. However, because we have been asked to confirm our policy, we are issuing this statement by way of clarification, to confirm how we will apply the judgment to cases being worked by insolvency practitioners.

In practice we will take no action to disturb cases where costs/fees etc. were paid before the date of the House of Lords judgment. But if other creditors take such action, which results in payment of a Crown dividend, the payment will be accepted. In all other instances we expect the terms of the judgment to be strictly applied.

Signed on behalf of the Crown Departments by

Paul Heggs               (HM Revenue & Customs)     

Mike Lowell            (DTI Insolvency Service)”

Any enquiries regarding the above should be directed towards Barbara Roberts, Redundancy Payments  Directorate.  Area 5.8 21 Bloomsbury St, London SW1B 3QW. telephone: 020 7637 6463 email: barbara.roberts@insolvency.gsi.gov.uk

8) Apportionment of Preferential Dividend between RPD and Employees - (forms RP11 & RP12) 

Following the repeal of Section 189 (4) of the Employments Rights Act 1996 with regard to insolvencies occurring on or after 15 September 2003, the Redundancy Payments Directorate (RPD) has equal preference with the employee- i.e. the RPD is no longer paid in priority to any other unsatisfied claims of employees. Details of this, together with examples, are included in the booklet ‘Redundancy and Insolvency- A guide for insolvency practitioners to employees’ rights on the insolvency of their employer (2005 - Eighth edition)’ which is on the Insolvency Service website www.insolvency.gov.uk . The examples in the booklet are based on a 50% dividend being declared. Please note that in respect of ‘wages’ the apportionment will apply also to instances where a 100% dividend is declared. 

The change necessitates amending forms RP11 & RP12 and it is hoped the revised forms will be introduced by the end of this month.    

_____________________________________________________________________

9) Payment of cheques to the National Insurance Fund

In The January 2005 the Redundancy Payments Directorate advised insolvency practitioners that from 1 April 2005 cheques should be made payable to the ‘National Insurance Fund’ and sent to the following address: 

Insolvency Service 

Finance Redundancy Payments Team 

6th Floor East

Ladywood House

45-46 St Stephenson Street

Birmingham 

B2 4UZ

It appears that in most cases cheques are still being forwarded to AMEY PLC. All insolvency practitioners are asked to ensure that all future payments are sent to the above address. It is intended that the employees’ payments will be handled by the Insolvency Service from July 2005. 

10) Birmingham Redundancy Payments Office 

Although the Birmingham RPO has not physically moved premises the name of the building has changed. The address now is: 

Cobalt Square

83-85 Hagley Road

Birmingham

B16 8QG

And insolvency practitioners should amend their records accordingly. 

11) Payments to Employees – exchange of information.

The Redundancy Payments Offices (RPOs) have a target to pay 70% of employees’ claims within three weeks of receipt and 92% within six weeks, which has been met. A contributing factor to this is the good working relationship between the RPOs, Insolvency Practitioners and Official Receivers, which the Insolvency Service would like this to develop. One way could be for staff within an insolvency practitioner’s office to gain a greater understanding of the procedures in place to deal with employees’ claims in the RPO. To this end if an insolvency practitioner, or any appropriate staff, are interested in visiting a local RPO please contact the RPO manager who will be more than happy to arrange a convenient date. Equally some of the RPO staff believe that they would benefit from seeing things from the insolvency practitioner’s perspective, and the Insolvency Service would be grateful if insolvency practitioners could contact the local RPO manager if they are able to host such a visit.   

Any enquiries regarding the above articles 8-11 should be directed towards Rosalind Pratt, Redundancy Payments Directorate, Area 5.8 21 Bloomsbury Street, London WC1B 3QW. telephone:020 7637 6477 email: Rosalind Pratt@insolvency.gsi.gov.uk

21) Joint Insolvency Committee
The 2004 Annual Report of the Joint Insolvency Committee (JIC) has been available on the Insolvency Service Website http://www.insolvency.gov.uk/information/iparea/jic.htm  since April 2005. As insolvency practitioners will be aware the JIC was formed in 1999 and two of its most important functions remains the promotion of standards amongst insolvency practitioners and the provision of guidance of a regulatory, ethical or best practice nature.

With the aim of clarifying the status of Statements of Insolvency Practice (SIPs) during the past year the JIC has revised the introduction common to all SIPs. A revised SIP 9 on the remuneration of office holders was issued together with a new SIP 15  (Reporting and providing information to Committees).  The JIC has also been instrumental in drafting guidance papers on different aspects of insolvency which are  not covered by SIPs and, although not prescriptive, will provide practical solutions to the type of problems that insolvency practitioners encounter. The first two papers on the “Control of cases” and “Succession planning” were issued by the Authorising Bodies in early April 2005.

As part of its efforts to promote good communication and consistency between the regulatory bodies the JIC also held a Regulatory Forum on 12 May 2005. This considered regulation from the view of not only the regulatory authorities but also other interested groups. Selected speakers representing the views of bond providers, government departments as creditors in insolvency proceedings and the Insolvency Practices Council (representing the public interest) were in attendance. Following the morning speakers, delegates were invited to submit written questions which were then used to form the basis of the discussion led by JIC members in the afternoon. The JIC panel selected four topics, Industry Intelligence, Value for money, Consistency, and Monitoring which were felt to be of most interest to the forum and the discussions on these topics were wide ranging. The JIC has agreed to consider further the issues raised as part of its working agenda.

The JIC has continued its work on a revised version of the Ethical Guide which began in 2004 and this is expected to continue through 2005. The Committee also continued to develop its relationship with such bodies as R3 and the IPC and engaged in reviews of aspects of insolvency law.

Any enquiries regarding the above should be directed towards Mike Chapman , Insolvency Practitioner Policy Section, Area 5.6, 21 Bloomsbury Street, London, WC1B 3QW, telephone: 020 7291 6765  email: mike.chapman@insolvency.gsi.gov.uk
2) Registration of restrictions at the Land Registry in the case of a sole proprietor.
The Land Registry has asked that the following information be provided to insolvency practitioners dealing with the bankruptcy estate of a sole proprietor of registered land where a bankruptcy restriction has been entered and the trustee in bankruptcy seeks to register a further restriction in his/her favour.

The following abbreviations apply-

“LRA 2002”
 means the
Land Registration Act 2002, and

“LRR 2003”
 means the
Land Registration Rules 2003.

“IA 1986”
 means the
Insolvency Act 1986

1.
In the absence of some other express statutory authority, a restriction must appear to the Registrar to be necessary or desirable for at least one of the three purposes set out in LRA 2002, s. 42(1).
 This is so whether or not the applicant is the registered proprietor, or a person entitled to be registered as such, or a person applying on the basis that he has a sufficient interest in the entry under LRA 2002, s. 43(1)(c).

2.
As soon as practicable after registration of a bankruptcy order under the Land Charges Act 1972, the Registrar must enter a bankruptcy restriction in the register of any affected registered estate or charge (LRA 2002, s. 86(4)). This means a registered estate or charge of which the bankrupt is sole registered proprietor (s.283(3)(a) IA 1986)
.  The restriction is to reflect the effect of the Insolvency Act 1986 and is prescribed by LRR 2003, r. 166. The restriction provides—

“BANKRUPTCY RESTRICTION entered under section 86(4) of the Land Registration Act 2002, as the title of [the proprietor of the registered estate] or [the proprietor of the charge dated….referred to above] appears to be affected by a bankruptcy order made by the [name] Court (Court Reference Number….) against [name of debtor] (Land Charges Reference Number WO….)

[No disposition of the registered estate] or [No disposition of the charge] is to be registered until the trustee in bankruptcy of the property of the bankrupt is registered as proprietor of the [registered estate] or [charge]”

3.
LRA 2002, s. 86(5) provides that, in the circumstances set out, the trustee in bankruptcy’s title to the bankrupt proprietor’s registered estate is void against a purchaser. One of these conditions is that there is no notice or restriction in the register entered under LRA 2002, s. 86. Entry of the restriction set out in 2. above, therefore, is necessary to ensure that the trustee’s interest is sufficiently protected.

4.
The standard bankruptcy restriction, set out in 2. above, prevents the proprietor from unlawfully disposing of the registered estate. A modified form J restriction, form N
 or, indeed, any other form of restriction, is neither desirable nor necessary for preventing such a disposal, as the bankruptcy restriction already fulfils this function. Accordingly, LRA 2002, s. 42(1)(a) does not apply. 

5.
It also follows that no additional restriction is necessary or desirable under LRA 2002, s. 42(1)(c) because the existing form of restriction protects the trustee’s interest (and does so more effectively than either a modified form J or form N restriction).  No disposition can be registered until the trustee in bankruptcy is himself registered as proprietor. In fact, the modified form J and form N restriction are inappropriate since the effect of the bankruptcy is to prevent the bankrupt proprietor from making any dispositions of the registered estate regardless of whether notice is given to the trustee, or he consents (see, for example, IA 1986, s. 284).

6.
As explained above, the purpose of a restriction must fall within LRA 2002, s. 42(1). It is not the purpose of a restriction to provide information about who the trustee in bankruptcy is. The trustee may, of course, apply for registration of himself as the proprietor (LRR 2003, r. 168). Although the legal estate will vest in him in any event if he is the first trustee (LRA 2002, s. 27(5)), this ensures that the register shows the trustee’s address for service. 

7.
Registration as the proprietor will, if the address for service is kept up-to-date, ensure that the trustee is given notices, which would ordinarily be served on the proprietor. Even were entry of a modified form J or form N restriction possible, it would not ensure that notice is given to the trustee in all the circumstances that would apply if he were registered as proprietor. For example, the Registrar must give the registered proprietor notice of the entry of a unilateral notice or an application by an adverse possessor under paragraph 1 of Schedule 6 to the Land Registration Act 2002,
 but he is not obliged to give notice to a person who is just named in a restriction (LRA 2002, s. 35 and Sch. 6, para. 2(1)(a)).

8.
Some practitioners have commented that the trustee may not want to register himself because this may result in him becoming personally liable “if the legal interest is transferred”. However, under IA 1986, s. 306, the bankrupt’s estate vests in the trustee upon his appointment (or, in the case of the Official Receiver, on his becoming trustee). Moreover, under LRA 2002, s. 27(5), the lack of registration in his own name will not prevent the first trustee from holding the legal estate. Practitioners have commented that registration may not be a satisfactory option “where there is a secured lender who may object to the transfer”. However, since the transfer has already taken place (on the appointment of the trustee) it is difficult to see how such an objection could be sustained. Moreover, the transfer will not be caught by standard form restrictions, such as form P, because the transfer is by operation of law and not by the proprietor of the registered estate.

9.
Practitioners have also put forward the view that the entry of a restriction in a modified form J, or form N, which expressly refers to the named trustee in bankruptcy, is desirable because otherwise the trustee will only get to hear about dispositions of the registered estate via the Official Receiver, which may prejudice the trustee’s position. However, this ignores the extent and nature of the standard bankruptcy restriction, which prevents registration of dispositions of the registered estate by the registered proprietor (unless the Official Receiver/trustee is registered as proprietor). An application to register any disposition of the registered estate by the trustee or Official Receiver must be supported by evidence that the registered estate vests in the Official Receiver or trustee, as the case may be, before the Registrar will give effect to it in the register. Should the Registrar give effect to a transfer by the Official Receiver or the trustee where the registered estate does not, in fact, vest in him or where he was not entitled to be registered as proprietor, then there would be a mistake in the register and indemnity may be payable under LRA 2002, s. 103 and Sch. 8.

10.
The circumstances in which Land Registry will cancel a standard bankruptcy restriction are limited. Land Registry may cancel the restriction if an office copy of a court order that expressly rescinds or annuls the bankruptcy order accompanies the application. The order must expressly authorise the cancellation of the Land Charges registration as a writ or order under a specified reference number, which agrees with that set out in the bankruptcy restriction. Land Registry may also cancel a bankruptcy restriction if it registers the trustee or Official Receiver as the proprietor or gives effect to a transfer by them or a chargee exercising his power of sale where the charge was registered before the entry of the bankruptcy notice or restriction or was created before the bankruptcy proceedings.

11.
It will not cancel the bankruptcy restriction on presentation of a certificate of discharge or an order that, whilst requiring the vacation of the land charge, does not expressly annul or rescind the bankruptcy order. For more information about the cancellation of the bankruptcy restriction, refer to Land Registry’s Practice Guide 34, in particular paragraph 4.

12.
Practitioners have argued that a restriction in a modified form J or form N is necessary or desirable because the Official Receiver may not give notice of the bankrupt’s application to court. Presumably, given the above, the concern is that the bankrupt may obtain a court order annulling the bankruptcy order and procure the cancellation of the bankruptcy restriction without the trustee’s knowledge. However, entry of a restriction in a modified form J or form N will not ensure that the trustee receives notice of an application to the court. Rather, the debtor must give notice to the Official Receiver and to the trustee (Insolvency Rules 1986 SI 1986 No. 1925, r. 6.206(4)). If the application is made on the basis that all of the debts have been paid, the trustee must file a report. Moreover, the trustee is to attend the hearing (r. 6.210). In most, if not all, cases, the appointment of the trustee will be recorded at court (for example, under r. 6.120(5)).

13.
It would seem that the risk of the court making an order for annulment of the bankruptcy order without the trustee’s knowledge is more theoretical than real. However, registration of the trustee as the proprietor would give the trustee much greater protection than a modified form J or form N restriction (which would also be vulnerable to cancellation in the event of the bankruptcy order being annulled). The order annulling the bankruptcy order may make express provision about the vesting of the bankrupt’s estate. Registration in the trustee’s name would make his interest clearer to the court when it is considering the terms of such an order. 

Any enquiries regarding the above should be directed towards HOCustomerServicesGroup@landregistry.gsi.gov.uk or the Customer Services Team on 020 7166 4394. Any enquiries regarding a particular application should be addressed to the Land Registry Local Office handling that application. 
36) Transsexual People – The Gender Recognition Act 2004

The Gender Recognition Act 2004 (“GRA”) and the Gender Recognition (Disclosure of Information) (England, Wales and Northern Ireland) (No. 2) Order 2005 (“GRO”) came into force on 4 April 2005.  

The legislation provides transsexual people with legal recognition in their acquired gender, e.g. a male-to-female transsexual person will legally be recognised as a woman in English law. The Act also introduces restrictions, subject to certain exemptions, on the disclosure of information relating to the previous identity of a transsexual person. 

Legal recognition of an acquired gender only follows from the issue of a full gender recognition certificate by a Gender Recognition Panel. Where a certificate is issued, that person will be entitled to a new birth certificate reflecting their acquired gender. 

Section 22 of the GRA establishes that it is an offence for a person to disclose information he has acquired in an official capacity about a person’s application for a gender recognition certificate or about the gender history of a successful applicant (this is known as “protected information”). However, there are certain exceptions to the general prohibition on disclosure. For example, disclosure will not constitute an offence where:- 

· the person to be identified has agreed to the disclosure, 

· the person by whom the disclosure is made does not know or believe that a full gender recognition certificate has been issued, 

· the disclosure is for the purpose of instituting, or otherwise for the purposes of, proceedings before a court or tribunal.  

· the disclosure is in accordance with any provision of, or made by virtue of, an enactment.

A person guilty of an offence is liable to a fine.

There is also a specific exemption under article 7 of the GRO in relation to insolvency. This provides that it is not an offence to disclose protected information if:-

(a) the disclosure is made by or to a relevant officeholder;

(b) the disclosure is necessary for the relevant officeholder to perform functions under the Bankruptcy (Scotland) Act 1985, the Insolvency Act 1986, the Company Directors Disqualification Act 1986, the Insolvency (Northern Ireland) Order 1989 or the Company Directors Disqualification (Northern Ireland) Order 2002; and

(c) if the person making the disclosure knows or believes that a full gender recognition certificate has been issued to the subject, the disclosure also contains that information.

The purpose of article 7(c) is that third parties who are made aware of a gender change are brought within the scope of the legislation and may commit an offence if they then disclose that information to others. 

Where an insolvency practitioner is dealing with an insolvency involving a transsexual person then a person’s gender history should only be revealed if that disclosure is necessary for carrying out statutory functions and it falls within one of the exemptions in the legislation. Moreover, when revealing a change of gender, e.g. in correspondence with third parties, insolvency practitioners will only be covered by the exemption in article  7 of the GRO if they disclose that a full gender recognition certificate has been issued. 

Any enquiries regarding the above should be directed towards Lee Hewlett, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7291 6730;  email: lee.hewlett@insolvency.gsi.gov.uk
37) Amendments to the EC Regulation on Insolvency Proceedings
An EC Council Regulation (No. 603/2005) amending the UK’s entries in Annexes A, B and C to the EC Regulation on Insolvency Proceedings 2000 has recently been approved. These amendments, which came into force on 21 April 2005, mostly reflect changes that were made to the Administration procedure by the Enterprise Act 2002. 

The amendments made by this Regulation, as published in the EU’s Official Journal, may be accessed through the link below:

http://europa.eu.int/eur-lex/lex/LexUriServ/site/en/oj/2005/l_100/l_10020050420en00010008.pdf
Annex A has been amended to make it clear that companies that enter Administration via one of the two new without-court order entry routes fall within the ambit of the Regulation. 

Annex B lists the insolvency proceedings that are to be considered as winding-up proceedings, and has been amended to include Administration as a “secondary proceeding” now that a company may be wound up through Administration. The objective of an Annex B Administration cannot be to rescue the company as a going concern because secondary proceedings must be winding-up proceedings. The Service’s view is that a winding-up through Administration would include any administration where the corporate vehicle does not survive, with its assets being realised and distributed, whether or not the company moves from Administration into voluntary liquidation to facilitate that. 

Annex C, which lists the insolvency office-holders that fall within the definition of “liquidator”, has been amended to clarify that a provisional liquidator explicitly falls within the scope of the Regulation.

One of the consequences of the amendments to Annex B is that a very minor amendment will need to be made to a marginal note in each of the Administration Forms 2.1B, 2.4B, 2.5B, 2.6B, 2.7B, 2.8B 2.9B and 2.10B in The Insolvency (Amendment) Rules 2003 to enable Practitioners to identify the Administration as a secondary proceeding. In due course this amendment will be made by way of a list with Form number and relevant marginal note reference, but until such time as that is done Practitioners should make use of Rule 12.7(2) of the Insolvency Rules 1986 to make such variations to the statutory forms as is necessary in those cases in which they take appointment as an Administrator in a secondary proceeding.
Any enquiries regarding the above should be directed towards Tom Phillips, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7637 6421; email: tom.phillips@insolvency.gsi.gov.uk

38)  Pensions Act 2004 

1.1 The Pensions Act 2004 (“the Act”) received Royal Assent on 18 November 2004.

1.2 The Act brings into existence a new Pensions Regulator and the Pension Protection Fund (funded by a levy on eligible defined benefit and hybrid occupational pension schemes). Both organisations will become operational on 6 April 2005.  The Board of the Pension Protection Fund will become involved at an early stage in most insolvency proceedings, in place of the trustees, where the employer has an occupational pension scheme.  The Pension Protection Fund requires information from the insolvency practitioner that an insolvency procedure has begun as this will trigger an assessment period, during which the Pension Protection Fund will establish whether or not it is to assume responsibility for the scheme.

1.3   The insolvency practitioner is also required to tell the Pension Protection Fund when he knows either that a scheme has been rescued or that it is not possible for the scheme to be rescued.  If the scheme is rescued, the Pension Protection Fund withdraws.  If it is not possible for the scheme to be rescued, and the scheme is insufficiently funded to pay benefits at the Pension Protection Fund level of benefits, the Pension Protection Fund will take over the assets of the scheme and pay compensation to pensioners or members.  During the assessment period the Pension Protection Fund takes over the role of creditor of the employer from the trustees or managers of the scheme. However as the trustees will remain responsible for the day to day administration of the scheme please direct any employee enquires to the trustees rather than to the Pension Protection Fund.

1.4      Details of the reporting requirements and an indication of where pro-forma forms may be obtained are given in paragraph 2. 

1.5      There are anti-avoidance provisions to enable the Regulator to protect the Pension Protection Fund against abuse.  In so far as they affect insolvency practitioners , they are set out at paragraph 4..

1.6      Paragraph 5 gives details of changes to the provisions relating to the appointment of independent trustees.  

1.7      The Government also made provision in the Act to set up the Financial Assistance Scheme (FAS) which will provide assistance to some members of qualifying occupational pension schemes where the scheme commenced winding up before 6 April 2005.  Paragraph 7 gives brief details of the FAS and the dividing lines between the FAS and the Pension Protection Fund.

2. Notices to be issued by INSOLVENCY PRACTIONERS.

2.1 Duty to notify insolvency events in respect of employers  

2.2  Section 120 of the Act imposes a duty on an insolvency practitioner to give notice to the Board of the Pension Protection Fund, the Pensions Regulator and the trustees or managers of the scheme where he has been appointed in relation to an estate, there has been an “insolvency event” as defined by section 121 of the Act (and regulations under section 121(5)) and the employer has an occupational pension scheme. 

2.3  Notice has to be given within 14 days of the “insolvency event” or the insolvency practitioner becoming aware of the existence of the scheme, whichever is later.

2.4  Section 121 of the Act and regulations under section 121(5) set out what constitutes an “insolvency event” and these are listed in Annex 1 (in relation to an individual - page 17.81), Annex 2 (in relation to a company – page 17.82) and Annex 3 (in relation to a partnership – page 17.83).  

2.5  The Act deals with employers whose insolvency regimes are contained within insolvency legislation and not with bodies which have their own insolvency regimes (for example building societies and limited liability partnerships).  However, regulations under section 121(5) of the Act provide a list of additional insolvency events designed to provide for building societies, limited liability partnerships and others, these can be seen at Annex 4 – page 17.84.

2.6  In addition to this, the Act gives powers for the Pension Protection Fund to consider applications by the trustees of a relevant scheme for the Pension Protection Fund to assume responsibility for eligible occupational pension schemes of public bodies and unincorporated charities in the circumstances where the employer is unlikely to continue as a going concern.  

2.7  The notice to inform the Pension Protection Fund that an insolvency event has occurred and that there is an occupational pension scheme in relation to the insolvent employer must adhere to legislation(. Although no statutory form of notice has been prescribed, a pro-forma notice will be available to download from the Pension Protection Fund website from 6 April 2005. The legal requirements will be drawn from regulation 4(2) of the Pension Protection Fund (Entry Rules) Regulations 2005 and an extract of the relevant provisions is shown at Annex 5 – page 17.85.

2.8  Duty to notify status of the scheme
2.9  If the pension scheme is rescued, whether as a consequence of the rescue of the employer or another person assuming responsibility for the scheme, the Pension Protection Fund will withdraw.   Once the insolvency practitioner is in a position to say either that the scheme has been rescued or that, in his opinion, it will not be possible for the scheme to be rescued, he should inform the Board of the Pension Protection Fund, the Regulator and the trustees or managers of the scheme as soon as reasonably practicable. These notices must comply with legislation*. 
2.10  Notice that the outcome for the scheme is not known – (Section 122(3) and (4))

2.11  Where the insolvency proceedings are stayed or come to an end, or a prescribed event occurs, and the IP has not been able to confirm before his appointment came to an end whether a scheme rescue had occurred, or was not possible, he should give notice to that effect. This notice must comply with legislation(.
2.12 Annex 7- page 17.87  lists the circumstances in which this form is to be used.

2.13 The information to be included in the notification of the status of the scheme or that the outcome for the scheme is not known will be drawn from regulation 9 of the Pension Protection Fund (Entry Rules) Regulations 2005 and an extract of the relevant provisions is shown at Annex 6 – page 17.86.  A pro-forma notice is available to download from the Pension Protection Fund website.

2.13  If you are unable to access the Pension Protection Fund website, these notices may be sent out to you if you contact the Pension Protection Fund (Contact details available at Annex 8 – page 17.89).  

3. APPROVAL OF NOTICES AND REVIEWS

3.1
Where the Pension Protection Fund receives a notice from the Insolvency Practitioner regarding the status of the scheme the Board of the Pension Protection Fund must determine whether to approve the notice. They must approve the notice if they are satisfied that the Insolvency Practitioner was required to issue the notice and that the notice complies with the legal requirements to include specific information. Where the Board has determined whether or not to approve the notice they must issue a determination notice and send a copy of this to the Insolvency Practitioner, trustees and managers of the scheme and the Regulator.

3.2 The determination notice by the Board is a reviewable matter, this means that:

· if the Board fails to issue a determination notice within 14 days then on the 15th day the insolvency practitioner or trustees may request a review; or

· if the insolvency practitioner or trustees are unhappy with the Board’s decision in the determination notice the insolvency practitioner  or trustees may request a review within 28 days of receipt of the determination notice. 

3.3.
Once any time limits for review have been exhausted and any reviews have been resolved the Board will issue a binding notice confirming the status of the scheme.

4. ANTI-AVOIDANCE PROVISIONS

4.1. Section 58 of the Act enables the Regulator to apply for an order under section 423 of the Insolvency Act 1986 (transactions defrauding creditors) if either: 

· The Board of the Pension Protection Fund has obtained an actuarial valuation of the fund, which outlines both the assets and the protected liabilities of the scheme (the cost of benefits for members to the same level which would be paid by the Board of the Pension Protection Fund, non member liabilities of the scheme and the estimated cost of wind-up) and the value of the assets are not sufficient to meet these liabilities at the time of the qualifying insolvency event; or

· The trustees or managers of the scheme have obtained an actuarial valuation which indicates that the funding objective (the statutory funding objective) is not being met.

4.2. If the employer is an individual who has been declared bankrupt, a corporate body which is being wound-up or is in administration, or a partnership which is being wound-up or is in administration, then the Regulator must get the court’s permission to make an application under section 423 of the Insolvency Act 1986. 

4.3. The Regulator may issue contribution notices where certain acts or deliberate failures to act have occurred (sections 38 to 42 of the Act (contribution notices where avoidance of employer debt)).    Insolvency practitioners are excluded from the scope of these provisions provided that the Regulator is satisfied that they are acting in accordance with their functions.

5. INDEPENDENT TRUSTEES (Section 36)

5.1. The Act amends the provisions in the Pensions Act 1995 which place a duty on official receivers and insolvency practitioners to appoint independent trustees where appropriate.  This duty has been removed and the Regulator now has a discretionary power to appoint independent trustees. Official Receivers and insolvency practitioners are now required to give notice to the Regulator of the beginning and the end of the period during which the Official Receiver or insolvency practitioner is acting in relation to the employer.

6. BOARD OF THE PENSION PROTECTION FUND ACTING AS CREDITOR (Section 137)

6.1 From the beginning of the assessment period, the rights of the trustees or managers of the scheme in relation to any debt due to them by the employer, whether contingent or not, are exercisable by the Board, to the exclusion of the trustees or managers.  This continues unless the Pension Protection Fund withdraws from the scheme.

6.2 Members of schemes should, however, still be directed to the trustees with any queries concerning the scheme, rather than to the Pension Protection Fund.  It will be for the trustees to liase with the Pension Protection Fund concerning the scheme. 

7. FINANCIAL ASSISTANCE SCHEME (FAS)

7.1. Eligible schemes, whose sponsoring employer has entered insolvency proceedings before 6 April 2005 may still be able to receive Pension Protection Fund compensation. Schemes will have to satisfy other Pension Protection Fund eligibility 

criteria—in particular, the sponsoring employer will need to have an insolvency event after the introduction of the Pension Protection Fund and the pension scheme must not have commenced wind up prior to that date

7.2.  The FAS will provide assistance to some members of some underfunded schemes have commenced wind up prior to 6 April 2005. Eligible schemes will have to satisfy other FAS qualifying conditions, including conditions relating to employer insolvency. The FAS definition of insolvency will be similar to the definition of insolvency used by the Pension Protection Fund but with the additional inclusion of Members’ Voluntary Liquidations and schemes will qualify where employer insolvency has occurred some time after, as well as before, wind-up. A final cut-off date by which employer insolvency must have occurred for schemes to remain eligible for the FAS has not yet been announced.

7.3.  Further details of eligibility criteria will be contained in draft Regulations which will be published in late Spring.  
Any enquiries regarding the above should be directed towards Katherine Parker, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 0207 637 6651 email: katherine.parker@insolvency.gsi.gov. 

Annex 1 – “Insolvency events” in relation to an individual

See section 121(2) of the Pensions Act 2004 

An insolvency event occurs in relation to an individual where – 

(a) he is adjudged bankrupt or sequestration of his estate has been awarded:

(b) the nominee submits a report to the court pursuant to section 256(1) or 256A(3) of the Insolvency Act 1986 stating his opinion that a meeting of the creditors should be called to consider the proposals;

(c) a deed of arrangement made by or in respect of the affairs of the individual is registered in accordance with the Deeds of Arrangement Act 1914;

(d) he executes a trust deed for his creditors or enters into a composition or contract;

(e) he has died and –

(i) an insolvency administration order is made, or

(ii) a judicial factor appointed under section 11A of the Judicial Factors (Scotland) Act 1889 is required by that section to divide the individual’s estate amongst his creditors.

Annex 2 – “Insolvency events” in relation to a company 

See section 121(3) of the Pensions Act 2004

 An insolvency event occurs in relation to a company where –

(a) the nominee submits a report to the court pursuant to section 2 of the Insolvency Act 1986 stating his opinion that meetings of the company and its creditors should be summoned to consider the proposal;

(b) the directors of the company file (or in Scotland lodge) with the court documents and statements which begin a moratorium where the directors propose a voluntary arrangement;

(c) an administrative receiver is appointed in relation to the company;

(d) the company enters administration;

(e) a resolution is passed for creditors’ voluntary liquidation;

(f) a creditors’ meeting is held which converts a members’ voluntary liquidation into a creditors’ voluntary liquidation;

(g) a winding up order is made.

Annex 3 – “Insolvency events” in relation to a partnership

See section 121(4) of the Pensions Act 2004

An insolvency event occurs in relation to a partnership where – 

(a)  an order for the winding up of the partnership is made;

(b)  sequestration is awarded on the estate of the partnership under section 12 of the Bankruptcy (Scotland) Act 1985 or the partnership grants a trust deed for its creditors;

(c)  the nominee submits a report pursuant to section 2 of the Insolvency Act 1986 stating his opinion that meetings of the partnership and its creditors should be summoned to consider the proposals;

(d)  the members of the partnership file with the court documents and statements which begin a moratorium where the members propose a voluntary arrangement;

(e)  an administration order is made in relation to the partnership.

Note (e) will be amended by secondary legislation when the Insolvent Partnerships Order 1994 is amended to apply to partnerships the administration regime introduced by the Enterprise Act 2002).

Annex 4 - Additional Insolvency Events

See Regulation 5 of the Pension Protection Fund (Entry Rules) Regulations 2005)

An insolvency event occurs—

(a) in relation to a company, where an administration order is made by the court in respect of the company by virtue of any enactment which applies Part 2 of the Insolvency Act 1986 Act (administration orders) (with or without modification);

(b) in relation to a relevant body, where—

(i) any of the events referred to in section 121(3) of the Act (see Annex 2) occurs in relation to that body by virtue of the application (with or without modification) of any provision of the Insolvency Act 1986 Act by or under any other enactment; or

(ii) an administration order is made by the court in respect of the relevant body by virtue of any enactment which applies Part 2 of the Insolvency Act 1986 Act (with or without modification);

(c) in relation to a building society, where there is dissolution by consent of the members under section 87 of the Building Societies Act 1986;

(d) in relation to a friendly society, where there is dissolution by consent of the members under section 20 of the Friendly Societies Act 1992; and

(e) in relation to an industrial and provident society, where there is dissolution by consent of the members under section 58 of the Industrial and Provident Societies Act 1965 

 “administration order” means an order whereby the management of the company or relevant body, as the case may be, is placed in the hands of a person appointed by the court;

“relevant body” means—

· a credit union;

· a limited liability partnership;

· a building society;

· a person who has permission to act under Part IV of the FSMA;

· the society of Lloyd’s and Lloyd’s members;

· a friendly society; or

· a society which is registered as an industrial and provident society.

(NB. A reference to Part 2 of the Insolvency Act 1986 Act, insofar as it relates to a company or society listed in section 249(1) of the Enterprise Act 2002 (special administration arrangements), has effect as if it referred to Part 2 of the 1986 Act as it had effect immediately before 15th September 2003.) 

Annex 5 - information to be supplied by the insolvency practitioner on the occurrence of an “insolvency event”

See regulation 4(2) of the Pension Protection Fund (Entry Rules) Regulations 2005.

A notice issued by an insolvency practitioner under section 120(2) of the Act shall be in writing and shall contain the following information—

(a) the name or type of the notice issued;

(b) the date on which the notice is issued;

(c) the name, address and pension scheme registration number of the scheme in respect of which the notice is issued;

(d) the name of the employer in relation to the scheme in respect of which the notice is issued;

(e) the nature of the insolvency event which has occurred and the date of the occurrence of that event;

(f) the name of the insolvency practitioner acting in relation to the employer in relation to the scheme;

(g) the date on which the insolvency practitioner was appointed to act or consented to act in relation to the employer in relation to the scheme or, in any case where the insolvency practitioner is the official receiver, the date on which the official receiver began to act in relation to that employer;

(h) the address for communications at which the insolvency practitioner may be contacted by the Board in connection with the issue of the notice; and

(i) whether the notice issued contains any commercially sensitive information.

Annex 6 - Information to be included in notification of the status of the scheme

See Regulation 9(3) of the Pension Protection Fund (Entry Rules) Regulations 2005.

A notice issued by an insolvency practitioner under section 122(2)(a) or (b) of the Act or by a former insolvency practitioner under section 122(4) of the Act shall be in writing and shall contain the following information—

(a) the name or type of notice issued;

(b) the date on which the notice is issued;

(c) the name, address and pension scheme registration number of the scheme in respect of which the notice is issued;

(d) the name of the employer in relation to the scheme in respect of which the    notice is issued;
(e) the name of the insolvency practitioner or former insolvency practitioner and the address at which that insolvency practitioner may be contacted by the Board in connection with the issue of the notice;

(f) a statement by the insolvency practitioner or former insolvency practitioner that, as the case may be, a scheme rescue has occurred or a scheme rescue is not possible or that he has been unable to confirm that a scheme rescue has occurred or that a scheme rescue is not possible;

(g) if a scheme rescue has occurred, the date or the approximate date of the scheme rescue and, if there is a new employer in relation to the scheme, the name and address of that employer in relation to the scheme;

(h) if a scheme rescue is not possible, a statement from the insolvency practitioner or former insolvency practitioner as to why, in his opinion, this is not possible;

(i) if section 122(4) of the Act applies and the former insolvency practitioner has not been able to confirm in relation to the scheme that a scheme rescue is not possible, a statement from that insolvency practitioner as to why, in his opinion, this is the case;

(j) a statement that the notice issued will not become binding until it has been approved by the Board; and

(k) whether, in the opinion of the insolvency practitioner or former insolvency practitioner, the notice issued contains any commercially sensitive information.

Annex 7- Events triggering obligation to file a “scheme rescue uncertain” notice under section 122(3)

Companies

1. Where the procedure for a voluntary arrangement has commenced but for whatever reason no voluntary arrangement has effect.

2. Where a company has entered a moratorium with a view to the proposal of a voluntary arrangement and the moratorium has terminated without a voluntary arrangement taking effect.

3.Where the company enters administration, the appointment of an administrator in respect of the company ceases to have effect, except where:

(a) the company moves from administration into winding up pursuant to paragraph 83 (moving from administration to creditor’s voluntary liquidation) of Schedule B1 to the 1986 Act or pursuant to an order of the court under Rule 2.132 of the Insolvency Rules or
(b) a winding up order is made by the court immediately upon the appointment of the administrator ceasing to have effect.
4. Where an administrative receiver vacates office under section 45 of the Act.

5.Where the winding up proceedings are stayed or the winding up order is rescinded or discharged, except where the court has made an administration order.

Individuals

1.Where the procedure for a voluntary arrangement has commenced but for whatever reason no voluntary arrangement has effect.

2.Where an individual has been adjudged bankrupt, the bankruptcy order is annulled or rescinded.

3.Where an insolvency administration order is annulled or rescinded.

Partnerships

References are to provisions of the Rules and of the Act as applied by an order under section 420 of the Act.

Where the procedure for a voluntary arrangement has commenced under section 2 of the 1986 Act but for whatever reason no voluntary arrangement has effect or a moratorium with a view to a voluntary arrangement has terminated without the voluntary arrangement taking effect, whichever is applicable.

1. Where an administration order has been made in relation to the partnership under Part 2 of the Act, the order is discharged, except where:

(a) a winding up order is made by the court immediately upon the discharge of the administration order or

(b) the discharge is pursuant to an order of the court for the administration to be converted into winding up under rule 2.61(1) of the Insolvency Rules 1986 without the amendments made by the Insolvency (Amendment) Rules 2003.

(NB. These events will be amended when the IPO is amended to apply to partnerships the administration regime introduced by the Enterprise Act 2002.)  

2.  Where an order for the winding up of the partnership has been made by the court, the winding up proceedings are stayed or the winding up order is rescinded or discharged.

Other situations triggering a “scheme rescue uncertain” notice

Deeds of arrangement


Where a deed of arrangement made by or in respect of the individual has been registered under the Deeds of Arrangement Act 1914, but the deed is void in accordance with the provisions of section 3(1) of that Act.

For full details please see regulation 6 of the Pension Protection Fund (Entry Rules) Regulations 2005,

Annex 8–

CONTACT DETAILS

Pension Protection Fund

Knollys House

17 Addiscombe Road

Croydon

Surrey

CR0 6SR

website: www.pensionprotectionfund.org.uk
email: information@ppf.gsi.gov.uk
The Pensions Regulator


Napier House


Trafalgar Place

Brighton

BN1 4DW

Customer support:

Phone: 0870 6063636

9am to 5pm, Monday to Friday

Fax: 0870 2411144

Email: customersupport@thepensionsregulator.gov.uk 
39) EC Regulation No. 1348/2000 on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters

This article seeks to draw insolvency practitioners’ attention to the provisions of the above EC Regulation regarding the service of judicial and extrajudicial documents outside the United Kingdom.  The Regulation aims to expedite the transmission of these documents between Member States in civil or commercial matters (including insolvency proceedings).  It came into force on 31 May 2001 and is applicable to all Member States with the exception of Denmark.

The Regulation provides for different ways of transmitting and serving the documents: transmission through transmitting and receiving agencies, transmission by consular or diplomatic channels, service by diplomatic or consular agents, service by post and direct service.  Transmitting agencies are competent for the transmission of judicial or extrajudicial documents to be served in another Member State.  Receiving agencies are competent for the receipt of these documents from another Member State.

Insolvency practitioners wishing to serve judicial or extrajudicial documents outside the United Kingdom should therefore consider using the provisions contained in the Regulation where proof of service may be required.

To serve such a document outside the United Kingdom, the appropriate transmitting (and receiving agency) for England & Wales is:

The Senior Master

Foreign Process Department (Room E10)

Royal Courts of Justice

Strand

London WC2A 2LL

Tel. 020 7947 6691

Fax. 020 7947 6237

The relevant form for requesting service outside the United Kingdom in the High Court is Form PF 7, and in the County Court is Form N 224.  The forms should be completed and sent to the transmitting agency with the documents for service, if appropriate, in duplicate.  Both forms are available on the Court Service website at:

http://www.hmcourts-service.gov.uk/HMCSCourtFinder/FormFinder.do
In Scotland the transmitting and receiving agencies are the Messengers-at-Arms and accredited solicitors.  A list of these is contained in the Manual of Receiving Agencies, which may be accessed through the link at the end of this article.

Further information regarding the operation of the Regulation in Scotland should be addressed to the designated central body responsible for supplying information:

Scottish Executive

Justice Department

Civil and International Division

2nd Floor West, St Andrews House

Regent Road

Edinburgh EH1 3DG

Tel. 0131 244 4826

Fax. 0131 244 4848

The transmitting agency is responsible for sending documents to the appropriate receiving agency.  The receiving agency shall itself serve the documents or have them served, either in accordance with the law of the Member State addressed or by a particular form requested by the transmitting agency, unless such a method is incompatible with the law of that Member State.  A certificate of service, or a notice of return in the standard form, will be addressed to the transmitting agency for forwarding to the applicant.   

The costs of service are borne by the applicant, and vary according to the service procedure adopted in the Member State addressed.  Further details are available from the appropriate transmitting agency.

Nothing in the Regulation prevents service by post to persons residing in another Member State. Member States may specify the conditions under which they will accept service of judicial documents by post.  In addition, each Member State has its own “glossary” of what are deemed to be judicial and extrajudicial documents.  Consequently, the service of such documents by post according to the terms of the Regulation will not require a court order pursuant to Rule 12.12 of the Insolvency Rules 1986.  However, other documents not considered to be judicial or extrajudicial  for the purposes of the Regulation will still require a court order under that Rule.

The provisions of Rule 12.10 of the Rules regarding service by post will be superseded by any conditions imposed by Member States under the Regulation regarding the acceptance of judicial documents by post.

Judicial and extrajudicial documents are not specifically defined in the Regulation.  However, each Member State maintains a glossary of documents that are considered to be judicial or extrajudicial documents for the purposes of the Regulation.  The relevant glossary of the Member State in which it is intended to effect service can be accessed through the following link:

http://europa.eu.int/comm/justice_home/judicialatlascivil/html/docservdocs_en.htm#Manual
Further details relating to the general operation of the Regulation and copies of the legislation can be accessed at the website below, which also contains details of transmitting and receiving agencies in all other Member States:

http://europa.eu.int/comm/justice_home/judicialatlascivil/html/docservinformation_en.htm
Any enquiries regarding the above should be directed toward Toby Watkinson, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6365;  email: toby.watkinson@insolvency.gsi.gov.uk

40) Community Interest Companies 

The Companies (Audit, Investigations and Community Enterprise) Act 2004 and the Community Interest Company Regulations 2005 introduce a new form of company, the Community Interest Company (CIC), which can be formed from 1 July 2005. CICs are designed for social enterprises that want to use their profits and assets for the public good rather than for private profit and they will be subject to supervision by the Regulator of Community Interest Companies (based at Companies House, Cardiff). 

Subject to the specific requirements of the 2004 Act and Regulations, the whole of existing company law and practice is applicable to CICs and a CIC may be subject to all the usual insolvency procedures with some slight modifications. In particular, CICs will be subject to an asset-lock and Insolvency Practitioners should be aware that there are restrictions on the distribution of a CIC’s assets on winding up.

Any enquiries regarding the above should be directed towards Lee Hewlett, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7291 6730;  email: lee.hewlett@insolvency.gsi.gov.uk

3) Destruction of an insolvent’s accounting books and records. 
Available from The Insolvency Service's web-site is Form BPDC (formerly form BL54.01). The form is a checklist of matters to be considered before destruction of the books and records of a company subject to a winding-up order or a bankrupt. Insolvency Practitioners are asked to submit the completed form to the appropriate Official Receiver together with any request for authority to destroy the accounting records.

Any enquiries regarding the above should be directed towards Shona Manson, Technical Section, Area 4.1, 21 Bloomsbury Street, London, WC1B 3QW: 020 7291 6778: shona.manson@insolvency.gsi.gov.uk

NB Article 24 replaces that issued in March 2005 which is now withdrawn; for ease of reference the whole page has been re-issued.

23) IVA Submissions

Insolvency practitioners are aware that the Insolvency Practitioner Unit based at Ladywood House, 45/46 Stephenson Street, Birmingham, B2 4UZ has the Secretary of State’s delegated responsibility as Registrar of Individual Voluntary Arrangements (IVAs).  Part of that responsibility is to ensure the IVA Register is kept up to date.

A recent review of the Register has shown that it is not accurate.  There have been instances where arrangements have failed or completed without the Unit being advised, some arrangements remaining on the Register for over 10 years.

In order to bring the Register up to date, insolvency practitioners are requested, as a priority, to update their own lists, and advise the Unit accordingly.

Additionally, there have been instances where the Unit has removed an arrangement from the Register following receipt of a Certificate of Non-Compliance or notice that a debtor is in default, to subsequently receive confirmation from the insolvency practitioner that the IVA has completed or is continuing and should be restored.  

Insolvency practitioners are reminded of the guidance given in Issue 17 of Dear IP, that it is the responsibility of the Supervisor, or indeed the debtor or a creditor, to apply to Court for a decision that the notice was incorrectly filed and that the arrangement continues.

Any enquiries regarding the above should be directed towards Joe Clogan Insolvency Practitioner Unit, 5th West Ladywood House,45/6 Stephenson Street, Birmingham B2 4UZ; telephone: 0121 698 4105  email: Joe.Clogan@insolvency.gsi.gov.uk

24) IVA Registration
Insolvency practitioners will be aware that in accordance with the Amendment Rules, Individual Voluntary Arrangements will in future include details of the debtor’s gender, date of birth and any name by which the debtor was known, not being the name in which they entered the IVA.

Insolvency Practitioner Unit is issuing a new form, which will standardise Individual Voluntary Arrangement (IVA) registration and incorporate new legislative changes. Insolvency practitioners should note that it is not necessary to enclose a copy of the proposal when registering the IVA. To expedite registration and to prevent the need for further referral, insolvency practitioners are requested to complete all available boxes including gender, and aliases, if any, together with their insolvency practitioner number. The new form is available as an attachment to this article and should be used with immediate effect. 

Termination

Pursuant to Rule 5.34(3) insolvency practitioners are required to send to the Secretary of State a notice that the arrangement has been fully implemented or (as the case may be) terminated. Supervisors are reminded that legal advice was sought on termination and the guidance to be followed is given in  article 19 of this chapter which provides the Secretary of State will remove an arrangement from the Register only on receipt of a specific notice of completion or termination and will disregard any notices referring to non- compliance or default by the debtor. For the avoidance of doubt, the Unit will remove an arrangement only on receipt of a notice from the practitioner that includes a reference to Rule 5.34(3).

Any enquiries regarding the above should be directed towards Joe Clogan Insolvency Practitioner Unit, 5th West Ladywood House,45/6 Stephenson Street, Birmingham B2 4UZ; telephone: 0121 698 4105  email: Joe.Clogan@insolvency.gsi.gov.uk


Title  
 Gender

Debtors Name and address


Debtors Date of Birth



Date of approval by creditors




Aliases (if none known please state “none known”)


Name of Supervisor
IP Number








Address of Supervisor


The Court in which the Chairman’s report is filed


DATE:

Please note that ALL fields should be completed as incomplete forms will require follow up.
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� LRA 2002, s. 42(1) provides that the Registrar may enter a restriction in the register if it appears to him necessary or desirable to do so for the purpose of–(a) preventing invalidity or unlawfulness in relation to dispositions of a registered estate or charge, (b) securing that interests which are capable of being overreached on a disposition of a registered estate or charge are overreached, or (c) protecting a right or claim in relation to a registered estate or charge.


�  Where the bankrupt is joint proprietor of a registered estate or charge and the trustee has an interest in the beneficial interest in the registered estate or charge held under a trust of land, the trustee may apply for a form J restriction to be entered in the register.  A form J restriction provides: “No disposition of the [registered estate or registered charge dated [date]] is to be registered without a certificate signed by the applicant for registration or his conveyancer that written notice of the disposition was given to [name of trustee in bankruptcy] (the trustee in bankruptcy of [name of bankrupt person]) at [address for service].”  No bankruptcy restriction may be entered, since the registered estate or charge is not affected by the bankruptcy order, being property held by the bankrupt on trust for another person.





�A form N restriction provides: “No disposition [or specify details] of the registered estate [(other than a charge)] by the proprietor of the registered estate [or by the proprietor of any registered charge] is to be registered without a written consent [signed by [name] of [address] (or [his conveyancer] or specify appropriate details)]


or


[signed on behalf of [name] of [address] by [its secretary or conveyancer or specify appropriate details]].”


See LRR 2003, Sch. 4 for the form of this and other standard form restrictions.


� A person registered under paragraph 2(1)(d) of Schedule 6 to the Land Registration Act 2002 is also entitled to receive notice of the paragraph 1 application. 


� It is Land Registry practice to serve an objection notice when application is made to cancel the bankruptcy restriction except where application is made pursuant to a transfer on sale by prior ranking mortgagee or where it is apparent from the application that the official receiver or trustee in bankruptcy was present or represented in court when the order was made. Land Registry will serve notice on the official receiver (as detailed on the court order) unless evidence is lodged that a trustee in bankruptcy has been appointed, in which case we will serve an objection notice on him instead. However, registration as proprietor would achieve this more effectively and it is considered that, given the existence of the standard bankruptcy restriction, the application would not satisfy LRA 2002, s. 42(1).








( See the Pension Protection Fund (Entry Rules) Regulations 2005 (S.I. 2005/590)
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