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Insolvency matters of interest to the Registrar


Your Responses

We would like to extend a thank you to all those insolvency practitioners who responded to the consultation on the Insolvency Practitioner Regulations 2005, which closed on 14 January 2005.  A summary of the responses received has been published on our website alongside the consultation package.  It is envisaged that the regulations will come into force at the beginning of April 2005.

We are grateful also to those insolvency practitioners who have continue to respond to other issues raised in Dear IP, as this does help to progress the work of the Service.


Meeting with Compliance Managers

The monitors of the recognised professional bodies (RPBs) and the Secretary of State meet quarterly to discuss issues surrounding monitoring visits.  At a recent meeting it was agreed that it would be useful to hold a meeting between the monitors and compliance managers of insolvency practitioner firms.  This would assist in better regulation and compliance and allow compliance managers to raise issues that they have in relation to monitoring visits.  The venue and date will be decided when it is clear how many compliance managers are interested in attending.  The likely format will be for the meeting to take place in the afternoon following a meeting of monitors.

Accordingly I would like to invite expressions of interest for such a meeting.  If your compliance manager would be interested in attending such a meeting would you please advise him/her to contact me.

Any enquiries regarding the above should be directed towards Catherine Collinson, Insolvency Practitioner Unit; 5th Floor, Ladywood House, 45/46 Stephenson Street, Birmingham B2 4UZ; e‑mail: catherine.collinson@insolvency.gsi.gov.uk;

telephone 0121  698 4098;


6) Conclusion of administrator’s appointment

In the recent case of Ballast Plc and others [2004] EWHC 2356, the High Court held that, following the making of an administration order, it was possible for the company concerned to go straight into creditors’ voluntary liquidation using the provisions of paragraph 83 of Schedule B1 to the Insolvency Act 1986, or into dissolution using the provisions of paragraph 84 of that Schedule.  There was no need for the administrator to apply to the court for orders under paragraphs 79 or 85.

The Judge considered that paragraph 79 provides a separate exit route from administration to that provided by paragraph 83.  The purpose of paragraph 79, where the circumstances set out in paragraph 79(2) or 79(3) were met, was to enable the court to make an order which would bring the administrators’ appointment to an end on a different date from the one on which it would otherwise come to an end.

In a case where the administrator uses the provisions of paragraph 83 the registration of the relevant notice by the Registrar of Companies has the effect of bringing the appointment of the administrator to an end and discharging the administration order.  The Judge considered that an application for an order under paragraph 79, in such a case, would be an unnecessary duplication. The Judge also considered that the same interpretation should apply when paragraph 84 is used as an exit route from administration.

The Judge made a parenthetical comment that he understood that paragraph 84 could only apply in cases where there had been no property at any time during the administration. The Insolvency Service would confirm that the policy intention behind this provision was to include it as an exit route in cases where assets had been realised and the proceeds had been distributed to creditors as a consequence of which the company no longer had any property.

Generally speaking, it would be inappropriate for a company to enter administration if it had no assets, and if it had the administrator would be under a duty to make an application to the court under paragraph 79(2).  One possible exception to this is where an individual company, which was part of a group, entered administration with the other group companies.

It is the view of the Insolvency Service that if paragraph 84 were not available as an exit route in such cases it would be difficult to see what an administrator could do in a case where the assets had been realised and distributed. Clearly a paragraph 83 creditors’ voluntary liquidation would not be available as there would not be a prospective distribution to unsecured creditors, and a paragraph 79 application or paragraph 80 filing would end the administration but leave the company in limbo.

Taking all of this into account, the view of the Insolvency Service is that the only sensible interpretation of the legislation is that paragraph 84 provides an exit route out of administration for companies whose assets have been realised and distributed during the administration.

Any enquiries arising from this article should be directed to Stephen Leinster, Assistant Director, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW, telephone: 020  7291 6858, e‑mail: Stephen.Leinster@insolvency.gsi.gov.uk.

7) Priority Requests for Registering Forms 2.34B - Move from Administration to CVL
Companies House Liquidation Section has been taking many requests to give priority to the registration of forms 2.34B.  It should be noted that Companies House cannot give priority to any insolvency documents and the Liquidation Section cannot search the section, or the building, for any forms.

Also the administration ceases to be effective and the liquidation starts when the correctly submitted form 2.34B is registered, and not when the Form 2.34B is received in the building. 

If for any reason the form 2.34B has to be returned to the insolvency practitioner for amendment, or to include attachments etc, the liquidation will commence when the correctly submitted 2.34B is returned and registered at the later date.


8) Confirmation of Registration

Insolvency Practitioners are sending copies of “End of In Administration” forms to Companies House asking for the document to be endorsed with the date the document was registered and then returned to the insolvency practitioner. Insolvency practitioners should be aware that Companies House does not write confirming when a document has been registered.

Companies House currently return all copy letters to insolvency practitioners confirming receipt of a document (provided Companies House receives an SAE) but this does not necessarily guarantee that the document will be registered and should not be used as such. Insolvency practitioners should not use the date of receipt as the date that the Administration ceases.  There are many reasons why documents may not be registered and have to be returned to the insolvency practitioner.

If insolvency practitioners require confirmation that a document has been registered they can contact the Companies House Help Desk on 0870 3333636 or alternatively 

this information can be accessed free of charge by accessing Web Check on Companies House website at www.companieshouse.gov.uk. 

9) Documents Submitted in Duplicate

Insolvency practitioners submit a great many documents in duplicate.  There is no requirement under the Insolvency Act 1986 to do this and the duplicate documents, if the original is correctly registered, are merely recycled.  This is obviously a huge waste of paper and must increase the cost of submission of the documents significantly for the insolvency practitioners.

If the insolvency practitioners require an acknowledgement, a copy of the covering letter and a stamped addressed envelope will be sufficient for this purpose. 

PLEASE DO NOT SUBMIT FORMS IN DUPLICATE.

Any enquiries regarding the preceding three articles should be directed to Mark Buckley, Liquidation Department, Companies House, Crown Way, Maindy, Cardiff CF4 3UZ; telephone: 02920 380651; email: mbuckley@companieshouse.gov.uk
16) Insolvency Claims
The Inland Revenue and HM Customs and Excise will be brought together in a new Department, HM Revenue and Customs.  Subject to the progress of legislation through Parliament, this is expected to occur on or about 1 April 2005.

Suitable arrangements for making combined claims are being considered with appropriate consultation being part of that process.  Until these arrangements are finalised, claims will continue to be lodged by the offices that currently lodge them.  This means that you will continue to receive separate claims from different parts of the new Department.

Please therefore continue to send separate dividends and correspondence about claims to the offices making the claims. 

The Voluntary Arrangement Service (VAS) and the Enforcement & Insolvency Service Offices in Edinburgh and Belfast already lodge claims on behalf of Inland Revenue and Customs & Excise and will continue to do so for the new Department.

6) Rule 6.214A - Official Receiver intends filing a notice that an investigation of the conduct and affairs of a bankrupt is unnecessary or concluded under section 279 (2)

Background

The Insolvency Service provides guidance to its staff on early discharge and other issues through its Technical Manual (Volume 1) which is one of the publications that is available (through its web site
) for public inspection under the Freedom of Information (FOI) Publications Scheme. Chapter 22 of the manual provides guidance on discharge from bankruptcy. Section 279(2) Insolvency Act 1986 provides for “early discharge” from bankruptcy and came into effect on 1 April 2004.Official Receivers have been given guidance on what constitutes a valid objection to the filing of a notice for early discharge which insolvency practitioners may find useful.

If the Official Receiver is of the opinion that early discharge is appropriate because the ‘investigation of the conduct and affairs of the bankrupt under section 289 is unnecessary or concluded’ then that view is notified to the creditors and any outside trustee before the requisite notice is filed at court. The Official Receiver will ensure that before the notice is issued:-

· At least 3 months have elapsed since the report to creditors was issued,

· Any information received from creditors requiring further investigation or enquiry has been dealt with,

· The investigation process is concluded and less than 10 months have elapsed since the date of the bankruptcy order,

· All asset matters have been resolved satisfactorily, and where appropriate, 

· A review of the bankrupt's income has been conducted.

Aim of early discharge 

The general view of the Insolvency Service is that all bankrupts could be eligible for early discharge and cases continue on that route unless there are clear matters relating to the discharge having an impact asset realisation or matters that warrant enforcement action. Enforcement generally means suspension of discharge applications, matters that may need reporting to the HQ Criminal Allegations Team or applications for a bankruptcy restrictions order (BRO).  This may mean in some cases there has been some unfit conduct by the bankrupt which the Official Receiver has investigated and concluded that there are insufficient grounds or it is not in the public interest to proceed with any enforcement action. It should be stressed that early discharge is not only available where the bankrupt’s conduct is totally unblemished.

Chapter 22 of the Technical Manual also gives guidance on what constitutes grounds for a valid objection to the Official Receiver filing an early discharge notice. Such an objection is one which would result in the Official Receiver changing the decision about whether further investigation into the conduct and affairs of the bankrupt is necessary. For example, a creditor may provide previously unknown information, which identifies undisclosed assets, liabilities or misconduct, which contributed significantly to the cause of the bankruptcy. Other examples include: -

1. Obtaining credit without disclosing his/her bankrupt status; 

2. Disposal of assets at less than their market value resulting in a loss to creditors; 

3. Payment of some creditors in preference to others; 

4. Excessive pension contributions; 

5. Failure to supply goods or services wholly or partly paid for, resulting in a loss to creditors; 

6. Incurring debts (as an individual or a trader) which they had no reasonable prospect of paying; 

7. Neglect of business affairs of a kind which may have materially contributed to, or increased the extent of the bankruptcy; 

8. Fraud or fraudulent breach or trust; and 

9.  Failure to co-operate with the official receiver or trustee 

The early discharge provisions and Rule 6.214A were dealt with in article 4 of this chapter (Dear IP Issue 16).  It should be remembered that the Official Receiver must only consider objections if they are received within 28 days of the notification of the official receiver’s intention to file the early discharge notice. If the Official Receiver turns down an objection, the dissatisfied party may appeal within 14 days of the decision.  

Applications For Suspension Of Discharge

Article 4 of this chapter also provided information on applications for suspension of discharge and advised that as a safeguard against non-cooperation, the suspension provisions are retained but existing rule 6.215 was amended to reflect the ability of a trustee other than the official receiver to make a direct application for suspension. In the circumstances it is no longer necessary for a trustee to refer non-cooperation to the Official Receiver; although the trustee should notify the Official Receiver of any such application being made. The Official Receiver will similarly notify the trustee.

 A similar, consequential, amendment was made to Rule 6.216, concerned with lifting suspension of discharge.

Any enquiries regarding the above should be directed towards Andy Woodhead Area 5.7, Policy Unit, 21 Bloomsbury Street, London, WC1B 3SS; telephone: 020 7291 6738 email: Andy.Woodhead@insolvency.gsi.gov.uk

12) Changes to the procedure for filing D returns/reports in respect of Scottish registered companies

With effect from 1 April 2005, the Enforcement Directorate, Case Targeting Team, Ladywood House, 45-46 Stephenson Street, Birmingham, B2 4UP will be responsible for receiving and dealing with all disqualification returns/reports from IPs, including those reporting on the conduct of directors of Scottish registered companies.

IPs reporting on directors of Scottish registered companies should note that reminder letters are issued by the Case Targeting Team, Birmingham at earlier intervals (i.e. at 5 months after date of appointment, 1 week prior to 6 months after date of appointment and a final reminder at 6 months) than those currently issued by the Edinburgh office. After 1 April 2005, reminder letters will be issued to IPs reporting on Scottish registered companies, as per the time frame identified above. If no report or return is received by the six month deadline and no extension has been agreed with the Case Targeting Team, the final reminder will be issued and the failure to comply with the statutory reporting duties will be reported to the IP’s authorising body at that time.

For guidance on full guidance on the issuing of reminder letters and on requesting extensions for submission of D reports/returns, please refer to Dear IP issue no.17 – March 2004.

Any enquiries regarding the above should be directed towards Ian Wilson, Disqualification Investigation Team, J Floor B Block, Argyle House, 3 Lady Lawson Street, Edinburgh, EH3 9SA; telephone: (0131) 222 6529 email: ian.wilson@insolvency.gsi.gov.uk

14) Amendments to Rules, Regulations and Fees Orders 2005

The Insolvency (Amendment) Rules 2005 (SI 2005/527)

The Insolvency (Amendment) Regulations 2005 (SI 2005/512)
The Insolvency Proceedings (Fees) (Amendment) Order 2005 (SI 2005/544)

The Insolvency Practitioners and Insolvency Services Account (Fees) (Amendment) Order 2005 (SI 2005/523)
The above statutory instruments come into force on 1 April 2005. Details of issues that may be of interest to insolvency practitioners are outlined below.  However, full details of the changes are contained in the legislation which may be accessed on the Insolvency Service website, at www.insolvency.gov.uk/whatsnew/whatsnew.htm.  Alternatively, the legislation will shortly be available through HMSO at http://www.legislation.hmso.gov.uk/
1. The Insolvency (Amendment) Rules 2005 (SI 2005/527) 

These Rules come into force on 1 April 2005 (the commencement date) and make a number of changes to the Insolvency Rules 1986.  

The changes only apply where a company has entered administration or gone into liquidation, or where a bankruptcy order has been made, after the commencement date, unless otherwise indicated.

Mutual credit and set-off

There is no change to the provisions relating to mutual credit and set-off in bankruptcy.  However, the following Rules that relate to administration and liquidation have been revised and new Rules substituted: -

· Rules 2.85 and 4.90

The substituted Rules are designed to provide greater detail and clarity of meaning for the user to reflect the applicable case law and bring the rule on set-off for liquidation into line with the rule in administration.  The main points to note are: -

·  “Mutual dealings” that are not to be included in the set-off account are defined; these include any debt acquired by a creditor by way of an agreement entered into after one of the dates set out in Rules 2.85(2)(e) and 4.90(2)(d). If a creditor acquires, or re-acquires, a debt after one of those dates, as a result of an agreement entered into at an earlier date, then such a debt would be considered a “mutual dealing” for the purposes of the set-off account

· Set-off in liquidation proceedings and administration proceedings are harmonised so that all amounts due to and from a company are “mutual dealings” to be included in, or excluded from, the set-off account, as applicable. 

· The provision of a meaning for the term “sums due” drawing on the definition of “debt or liability” in Rule 13.12(3);

· For the purposes of calculating the set-off account, the Rules which relate to the quantification of debts (Rules 2.81, 2.86 to 2.88, 2.105, 4.86, 4.91 to 4.93 and 11.13) are extended to cover debts owed to a company, as well as debts owed by a company. Accordingly, debts owed to the company that are contingent or payable at a future time are to be included in the set-off account and liquidators and administrators will be able to place a value on such debts.

· Rules 2.78 and 4.83 provide the means of appeal if a mutual third party disagrees with an administrator’s or liquidator’s valuation of a debt that a third party owes to a company; 

· Where, after the calculation of the set-off account an amount is owed to the company arising from a contingent debt or a debt payable at a future time, such an amount only has to be paid to the liquidator or administrator if and when it becomes due and payable.

Debts payable at a future time

An amendment to Rules 2.105 and 11.13 (and, consequentially, to Rule 2.88(7)) to the formula for use in calculating the discounted value of a debt which is not due for payment at the date of payment.  This change responds to criticism made by the House of Lords in Re Park Air Services Limited [2000] 2 AC 172.

Relevant insolvency date

As a result of the changes made to the law on administration by the Enterprise Act 2002 (c.40) a company can move between liquidation and administration or between administration and liquidation.  Both of these procedures enable creditors to prove their debts at the date of the administration or liquidation respectively.  By way of clarification of the existing rules, the amendments provide that the relevant date is the date that the first insolvency procedure commenced.  

Remuneration of non OR liquidator and trustee – these provisions apply in any case where, on or after 1 April 2005, a winding-up order has been made or a  resolution for the winding-up of a company has been passed or, a bankruptcy order has been made.

Following amendments made in the Insolvency (Amendment) Rules 2004, post 1 April 2005, provisions relating to the calculation of the remuneration of a non official receiver liquidator or trustee, are set out in the Rules.  There was no intention to change the substance of the provisions in force pre 1 April 2005 (which were set out in Regulations 33, 34 and 36 of the Insolvency Regulations 1994) – the amendments introduced in the Rules were simply intended to restate the substance of the legislation that had previously been set out in the Regulations.  Amendments to Rules 4.127B, 4.148A, 4.218 and 6.224 have now been made to correct some drafting errors and omissions arising from that restatement exercise.

Replacement of sheriff with enforcement officer

Following changes introduced by section 99 of and Schedule 7 to, the Courts Act 2003, from 1 April 2004 High Sheriffs no longer carry out writs of execution emanating from the High Court and have been replaced by High Court Enforcement Officers.  The changes in the Courts Act 2003 have not altered the requirement to serve notice of insolvency proceedings on the enforcement officer executing a warrant.  There are numerous references to “sheriff” and “under-sheriff” in the Rules which are amended consequently upon these changes.  The affected Forms are 6.9 and 6.24A. 

Company registration number

In order to assist the identification of a company entering into liquidation and to bring certain Rules and Forms into line with requirements elsewhere in the Rules, amendments have been made to require the inclusion of a company’s registered number in liquidation proceedings.  The following forms are consequently amended; Forms 4.6, 4.11, 4.12, 4.13, and 4.14.

Postal redirection in bankruptcy

Section 371 Insolvency Act 1986 permits the court to make an order, on the application of the official receiver or the trustee of the bankrupt’s estate, for the redirection by a postal operator of a bankrupt’s post for a period not exceeding three months.  Postal redirection orders are typically sought only in cases of non-co-operation or where the applicant believes that a bankrupt has not made a full disclosure of his affairs (for example, in an attempt to conceal assets).

A new Rule, 6.235A, provides for procedure on the application for such an order and Form 6.80 is revised.  The Rule provides for ‘without notice’ application, embodies the current operational practice of the Insolvency Service regarding provision of a report setting out the reasons why the order is sought, and gives the court wide power to make the order on such conditions as it thinks fit.

Family proceedings

Rule 12.3(2)(a) is amended to provide that lump sum and costs arising as a result of an order made in family proceedings are now provable in bankruptcy proceedings whilst periodical payments continue to be non-provable.

Administration

A new sub-rule is added to Rule 2.67 to state expressly that the expenses of the administration per Rule 2.67(1) are expenses of the former administrator for the purposes of paragraph 99(3) of Schedule B1 to the Insolvency Act 1986.

Rules 2.106 and 2.107 are amended to clarify that in circumstances where an administrator had made a statement under paragraph 52(1)(b) of Schedule B1 to the Insolvency Act 1986 if it falls to the creditors to fix or increase the administrator’s remuneration, those creditors comprise the secured creditors (with the inclusion of 50 per cent of the preferential creditors where a distribution is made etc to preferential creditors).

Rule 2.108 is amended to provide that where the administrator feels that the quantum of remuneration fixed by the secured/preferential creditors under Rule 2.107(2) is insufficient, he may apply to the Court to have it increased.

Rule 4.7 is amended to clarify the circumstances in which a winding up petition can be presented following the discharge of administration.

Notice changes

Rule 4.26(3) and (4) is amended to provide that a copy of the provisional liquidation order must be sent to the registrar of companies by the provisional liquidator (whether the official receiver or otherwise).  A new statutory form (Form 4.15A) is introduced for this purpose.

The duty to send a copy of the notice (of a final meeting) to the official receiver in Rule 4.125(4) is replaced by the Secretary of State.  The address where notices should be sent is:  Insolvency Service, PO Box 3690, Birmingham B2 4UY.  The DX address is: DX 713899, Birmingham 37.  Rule 6.137(4) is similarly amended for bankruptcy.

Post 1 April 2004, voluntary liquidators no longer have to bank with the ISA.  Although the requirement to submit receipts and payments accounts to the registrar of companies does remain, there is no longer any need for a copy to be sent to the Insolvency Service.  The duplicate copy sent to the registrar of companies is thus redundant and a waste of resource.  Sub-rule 4.223-CVL(4) is therefore redundant and deleted.  Consequential amendments are made to Form 4.68.

Miscellaneous

· A new sub-rule is added to Rule 4.12 (mirroring the wording in Rule 2.4(4)) to provide that the affidavit in support of a winding-up petition must include a statement as to the (non) applicability of the EC Regulation.  This will then reflect the requirement of the winding up petition (Form 4.2).  In order to harmonise with the administration procedure, the prescribed form of affidavit (Form 4.3) is deleted.

· Rule 6.42 is amended to provide that a debtor is only required to file one copy of the SA with his petition; and that the court is to send that copy to the official receiver if a bankruptcy order is made.  The SA itself (Form 6.28) is amended to require additional information from a debtor.

· The reference to RSC Order 11 in Rule 12.12(1) is replaced by reference to CPR Part 6 paragraphs 6.17 to 6.35 to make it clear that those procedural rules relating to service out of the jurisdiction are not to be applied in relation to insolvency proceedings.  Rule 12.11 is also amended by the inclusion of a reference to Rule 12.12 to further enforce the point that insolvency proceedings have their own free-standing rules regarding dealing with service outside the jurisdiction.

2.The Insolvency (Amendment) Regulations 2005 (SI 2005/512)

These Regulations come into force on 1 April 2005 and make changes to the Insolvency Regulations 1994.

A new regulation (regulation 3A) is inserted into the 1994 Regulations to make provision for when the Secretary of State can require information from an administrator and the circumstances in which an administrator can dispose of a company’s records.

A further new regulation (regulation 36A) is inserted into the 1994 Regulations.  This provides that an insolvency practitioner can be required to provide a statement of the number of hours spent on a case by the insolvency practitioner and his staff by grade and further makes provision for the circumstances on which a statement should be made and the information to be included in that statement.  

Regulation 35 is amended to clarify the circumstances in which an official receiver can draw remuneration on a time cost basis – and to link with those functions not included within the definition of the official receiver’s “general duties” in the Insolvency Proceedings (Fees) Order 2004 (as amended in the Insolvency Proceedings (Fees) (Amendment) Order 2005 – see paragraph 3 of this article) 

3.The Insolvency Proceedings (Fees) (Amendment) Order 2005 (SI 2005/544)

This Order comes into force on 1 April 2005 (the commencement date) and makes changes to the Insolvency Proceedings (Fees) Order 2004.  The changes apply only in relation to any case where a winding-up or a bankruptcy order is made on or after the commencement date.

Article 6(1) of the 2004 Order is amended to provide that a deposit is payable where a bankruptcy petition is presented by a temporary administrator or a liquidator within the meaning of Council Regulation (EC) No 1346/2000.

Schedule 2 is amended to clarify those functions that are not included as part of the official receiver’s “general duties” in respect of which the administration fee (Fee B1 or W1) is payable under the 2004 Order. An official receiver’s “general duties” do not include anything done by him in connection with or for the purposes of-

· The appointment of agents re realising assets.

· The making of a distribution to creditors (including preferential or secured creditors)

· The realisation of assets on behalf of holders of fixed or floating charges

· The supervision of a special manager

Where the official receiver acts in relation to any of the above he is entitled to remuneration on a time cost basis – and Regulation 35 of the Insolvency Regulations 1994 has been amended to reflect this.

4.The Insolvency Practitioners and Insolvency Services Account (Fees) (Amendment) Order 2005 (SI 2005/523)

This Order comes into force on 1 April 2005 and makes changes to the Insolvency Practitioners and Insolvency Services Account (Fees) Order 2003.

The Schedule to the 2003 Order is amended to make provision for the circumstances where an account relating to monies held in the Insolvency Services Account will no longer be regarded as being “maintained”.  Where an account ceases to be maintained this terminates liability for the payment of fees under the 2003 Order.

Any enquiries regarding the above article should be directed towards Toby Watkinson, Policy Unit, Area 5.7, Insolvency Service, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6365 email: toby.watkinson@insolvency.gsi.gov.uk
15) The Insolvency Practitioners Regulations 2005 (SI 2005/524)

These regulations come into force on 1 April 2005. The following notes are intended to illuminate certain provisions of the Regulations and a provision about time records to be provided by insolvency practitioners in the Insolvency (Amendment) Regulations 2005. The notes have no statutory authority and where there is doubt as regards legislation insolvency practitioners should seek independent legal advice.  Provisions in the legislation that appear self-explanatory are not further addressed in these notes. 

Regulation 3 – In relation to some offices, an office-holder who changes office but continues to act on an on-going basis in respect of the same insolvent may rely upon the security he has obtained in relation to the first office (i.e. “the initial capacity”) for the second office (i.e. “the subsequent capacity”). He need not obtain new security for the second office save where there has been an increase in the value of the assets. The offices to which this applies are set out in regulation 3(3).  

Regulation 4(1) – Revokes the Insolvency Practitioners Regulations 1990 and subsequent amendments.  

Regulation 4(2) – Parts I and II of the Insolvency Practitioners Regulations 1990 will continue to apply to an application for authorisation from the Secretary of State, made before commencement.   

Regulation 4(3) – Parts I, III, and IV of the Insolvency Practitioners Regulations 1990 will continue to apply where an insolvency practitioner was appointed before commencement or where an insolvency practitioner, now acting in a “subsequent capacity”, was appointed in an “initial capacity” before commencement. Only regulations 16 and 17 of the Insolvency Practitioners Regulations 2005 will apply in these cases. 

Regulation 6(e) – The scope of matters that shall be taken into account when determining if an individual is a “fit and proper person” to act as an insolvency practitioner is extended to include whether or not that individual acts in accordance with generally accepted professional standards, practices and principles. Such professional standards, practices, and principles, may include, but are not limited to, Statements of Insolvency Practice and ethical guidelines. 

Regulation 7 and Regulation 8 –  These regulations are concerned with applications for authorisation by the Secretary of State and reflect two policy changes decided upon since the issue of the consultation document on the 2005 Regulations.  

The first policy change relates to those who are able to apply to the Secretary of State for an authorisation. The Insolvency Practitioners Regulations 1990 did not allow insolvency practitioners who had been authorised to act by Recognised Professional Bodies but who did not hold a pass in the Joint Insolvency Exam to apply for ‘re-authorisation’ by the Secretary of State; a position ‘at odds’ with insolvency practitioners who held an authorisation from the Secretary of State but who also did not hold a pass in the Joint Insolvency Exam. It was decided that given the equality of standards and requirements between the Recognised Professional Bodies and the Secretary of State this inconsistency was not sustainable. Consequently policy has been changed so as not to prevent applications for ‘re-authorisation’ by the Secretary of State from insolvency practitioners without a pass in the Joint Insolvency Exam who had been authorised to act by Recognised Professional Bodies. 

The second policy change relates to applications from those who have either previously been authorised to act by a Recognised Professional Body or held an authorisation from the Secretary of State but who are not authorised to act or holders of an authorisation at the time of application. ‘Re-authorisations’ under the Insolvency Practitioners Regulations 1990 required insolvency practitioners granted an authorisation by the Secretary of State but not holding a pass in the Joint Insolvency Exam, to be the “holder of an authorisation” at the date of application for a ‘re-authorisation’ i.e. that there had been ‘no lapse or break between authorisations’. Having given further thought to this, we appreciate that there may be reasonable grounds – health grounds, career break, or simple human error – why such a ‘break in authorisation’ might occur. It was decided that to require the applicant to be the “holder of an authorisation” at the time of application was no longer necessary given that in respect of ‘re-authorisations’ by the Secretary of State under the 2005 regulations we have retained the practical experience requirements contained in the 1990 regulations, we have introduced requirements for at least 108 hours of Continuing Professional Development to be obtained in the three years immediately preceding the date of the application, and we have extended the matters which are to be included when assessing an applicants status as “a fit and proper person”. Failure either to meet the prescribed requirements or to be deemed “a fit and proper person” will result in an application for an authorisation being rejected; we do not anticipate a significant number of ‘speculative’ applications as each application is to be accompanied by the application fee of, currently, £2000. We similarly recognise that ‘breaks in authorisation’ such as those we have considered might occur where the insolvency practitioner holds a pass in the Joint Insolvency Exam and consequently the regulations are drafted to accommodate applicants in this position too. 

The effect of this policy change is to allow insolvency practitioners who were authorised to act or held an authorisation but who are not so ‘authorised’ at the date of application and who may or may not hold a pass in the Joint Insolvency Exam to apply to the Secretary of State for ‘re-authorisation’. 

Regulation 7 – This regulation applies to applicants who have neither held an authorisation from the Secretary of State nor been authorised to act by a Recognised Professional Body. All applicants must hold a pass in the Joint Insolvency Exam or equivalent, and have a good command of the English language. 

Regulation 8 – This regulation applies to applicants who have either previously held an authorisation from the Secretary of State or have been authorised to act by a Recognised Professional Body but are not so authorised at the date of application; and, applicants who at the date of application hold an authorisation from the Secretary of State or are authorised to act by a Recognised Professional Body, including applicants who do not hold a pass in the Joint Insolvency Exam (or equivalent) but have previously been authorised by the Secretary of State or a Recognised Professional Body.     

Regulation 8(2)(a) – When an applicant is seeking ‘re-authorisation’ by the Secretary of State regulation 8(2)(a) provides two sets of practical experience criteria either of which can be relied upon by the applicant. Each set of criteria is mutually exclusive.  Regulation 8(2)(a) also extends the categories of practical experience that can be relied upon by a holder of an authorisation to include regulatory work experience and advisory work experience. The definitions of such experience are included in regulation 5. 

Regulation 8(2)(b) – Introduces a new prescribed requirement to the regulatory regime, which applies to an applicant seeking ‘re-authorisation’ by the Secretary of State. All applicants must have completed at least 108 hours of Continuing Professional Development (CPD) in the three years immediately preceding the date of his or her application; 54 of those 108 hours must fall into specific categories as detailed in regulation 8(3)(b)(i) – (v).  In each of the three years the applicant must undertake a minimum of 12 hours CPD the balance being achieved in the remaining year(s) in the period.  

Regulation 8(3) – Directs an applicant as to the nature of CPD required and provides for all CPD activity to relate to insolvency law or practice or to the management of the practice of a insolvency practitioner. Matters 8(3)(b)(i) – (v) represent what is often termed ‘structured learning’, 8(3)(b)(vi), ‘unstructured learning’.  

Regulation 8(4) – The requirement to have completed CPD in order to comply with the requirements for authorisation will become effective on the third anniversary of commencement i.e. 1st April 2008. Consequently, an applicant applying for an authorisation from the Secretary of State between commencement and the third anniversary of commencement will not have to meet the requirement of the regulation but will have to do so when applying for authorisation thereafter. It’s important to note that whilst regulation 8(2)(b) does not apply until the third anniversary of commencement, regulations 9 and 11(1)(c) will apply from 1st April 2005. 

Regulation 9 – Introduces new prescribed requirements as to the content and maintenance of records of CPD. This regulation will apply from commencement.       

Regulation 11 – Introduces a new prescribed requirement to the regulatory regime for a holder of an authorisation from the Secretary of State to submit an annual return providing information to the Secretary of State, which will assist in making ‘risk assessments’ in pursuance of the statutory monitoring function by, for example, monitoring the number of open cases and the number of hours worked being recorded ‘against’ each case. The return will be in respect of each period of 12 months ending on 31 December and will be submitted to the Secretary of State within one month of that date. The first return to be submitted will be for the 12 months to 31 December 2005. The regulation also provides for the Secretary of State to request, at any time, information relating to any matters therein and for that request to be complied with, within one month.

Regulation 12(1)Sets out the requirements for Security and Caution for the Proper Performance of the Functions of an Insolvency Practitioner and directs the reader to Schedule 2 to the new Regulations. 

Regulation 12(2)- This regulation clarifies the requirements where more than one office-holder has been appointed. 

Regulation 13(1) – Sets out a prescribed requirement for a minimum ‘body of records’ that an insolvency practitioner must maintain in respect of each case to which he is appointed office-holder. The minimum of information required is set out in Schedule 3 to the regulations. 

Regulation 13(2) – The effect of regulation 13(2) is to establish the requirement that all records maintained pursuant to paragraph (1) of this regulation are maintained on a contemporaneous basis. 

Regulation 13(5) – Provides for records to be preserved for a period of six years from either the date of release or discharge of the insolvency practitioner, or the expiry of any security or caution maintained in respect of the case, whichever is later.

Regulation 16 – Where the holder of an authorisation from the Secretary of State is, or has been, office-holder, this regulation provides for the Secretary of State, upon the giving of reasonable notice, to inspect and take copies of those records relating to the case as set out in regulation 16(2) but which may not be held directly by the holder of the authorisation. 

Regulation 17 – Provides for the Secretary of State to inspect and take copies of records relating to administration and administrative receivership proceedings. The extent to which the regulation will be utilised will be limited to the Secretary of State’s supervisory and monitoring functions.   

Schedule 1 – Provides a summary of statutory instruments to be revoked on commencement of the Insolvency Practitioners Regulations 2005

Sch 2 Part 2 para. 3(3)(a) – The terms of the bond may provide for a limit to be placed on the total amount of bond cover available to an insolvency practitioner for all cases to which he is appointed. That limit cannot be less than £25,000,000. 

Sch 2 Part 2 paras. 4 and 5– The definition of “insolvent’s assets” is given at Schedule 2 Part 1 paragraph 1 to the Regulations. All of the assets – subject to paragraph 4(a) and (b) are to be bonded for from the outset, including cases where assets are received over the course of the administration (e.g. in Voluntary Arrangements and Trust Deeds) and irrespective of whether or not the assets are in his, the office-holder’s, possession; the legislation does not provide for ‘staged realisation’ of assets. Interest paid and antecedent recoveries comprise in the insolvent’s assets.

Sch.3 para. 13(c) – Provides for the amount of capital returned to be included in the ‘body of records’. 

Sch.3 para. 15 – Establishes the requirement that time-records must be maintained as a feature of the minimum ‘body of records’ that an insolvency practitioner must maintain pursuant to regulation 13 in relation to each case to which he is appointed.   

The Insolvency (Amendment) Regulations 2005 which amend the Insolvency Regulations 1994 (S.I. 1994/2507) – introduces a new prescribed requirement (regulation 36A) providing for any creditor, contributory, director, bankrupt and individual subject to a voluntary arrangement, to be provided within 28 days of the receipt of the request and free of charge, a statement of time and cost expended on a case, in the terms set down in the provision. We anticipate that such a statement will be founded upon the information maintained pursuant to paragraph 15 of Schedule 3 to the Insolvency Practitioners Regulations 2005. 

Some consultees felt that the time-recording requirement was unnecessary given that, in their view, appropriate mechanisms – SIP9, fees charged on a percentage basis, and the fact that fees tend to be agreed in Individual Voluntary Arrangements – already exist by which fees can be calculated: this is not disputed. However, whilst we can see that time-recording information can be utilised in this fashion, that is not the reason we have introduced the requirement. Rather it will add transparency and openness to all insolvency proceedings; and creditors and others will be entitled to access to that information. It will also enable insolvency practitioners to comply with the Court Practice Direction on the Remuneration of Office-holders that came into force on 1  October 2004.

Time/cost statements will be provided to creditors and others entitled to them on a request basis for no charge. There is no on-going obligation on an insolvency practitioner to provide time/cost statements throughout the period of the proceedings based on a single request; each request is separate and requires only the most recent time/cost statement in response. Time/cost statements produced in response to requests are produced at six-month intervals and must cover the period of the insolvency procedure from the date of the office-holder’s appointment. Any person requesting a time/cost statement within the first six-months of the date of appointment should be advised that the relevant statement will be produced at six months and the statement should then be provided at that date. Any request for a time/cost statement received within the second six months of appointment will be provided with the statement produced at the end of the first six months; any request received in the third period of six months from the date of the office-holders appointment will be provided with the statement produced at the end of the second six months, which will be a time/cost statement covering the period of twelve months from the date of the office-holders appointment. All requests for statements should be complied with within 28 days of receiving the request.  

Any enquiries regarding the above should be directed towards Phillip Nicholls Insolvency Practitioner Policy Section 020 7637 6566; e-mail: Phillip.Nicholls@insolvency.gsi.gov.uk or Mike Chapman Insolvency Practitioner Policy Section 020 7291 6765 Mike.Chapman@insolvency.gsi..gov.uk 

34) Revision of Court Fees  

Changes to court fees were introduced, with effect from 4 January 2005, by the Civil Proceedings Fees Order 2004 (SI 2004/3121) which replaces both the Supreme Court Fees Order 1999 (SI 1999/687) and the County Court Fees Order 1999 (SI 1999/689).

Court Service guides and schedules of the new fees and changes will be available from the Court Service’s website - www.courtservice.gov.uk/using_courts/fees/index.htm. 
In particular the following should be noted: - 

	Brief description of fee
	Old Fee
	New Fee

	Presentation of a debtor’s bankruptcy petition
	£140
	£150

	Presentation of a creditor’s bankruptcy petition
	£180
	£190

	Presentation of any other petition (excluding a petition for an administration order)
	£180
	£190

	Request for a certificate of discharge
	£60
	£60*

	On entering a petition for an administration order
	£130
	£150


* further copies of a certificate of discharge are available at a cost of £1 each

Any enquiries about this article may be addressed to Toby Watkinson, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7637 6365; e‑mail: toby.watkinson@insolvency.gsi.gov.uk
35) Pensions Act  

Key provisions of the Pensions Act 2004 are due to come into force on 6 April 2005.  We are currently working with the Department for Work and Pensions on the contents of an article on the implementation of the Act, and are unfortunately not able to include that in this issue of Dear IP.

As soon as that article becomes available, the Insolvency Service will place it on the Dear IP page of the Insolvency Service website, in Dear IP, chapter 17, article 36.  We will also put a notice on the “What’s New” page of our website.

Article 36 will be fully reproduced in the next full issue of Dear IP (issue 23).

Any enquiries about this article may be addressed to Katherine Parker, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 0207 637 6651; e‑mail: katherine.parker@insolvency.gsi.gov.uk
7) Income Payments Orders update 

Further to the previous article in this chapter, issued in Dear IP Issue 21 December 2004, please be informed that to date there have been seven successful hearings to vary the income payments orders (IPOs) by official receivers (ORs). 

These include one application made by OR Bournemouth, and six applications made by OR London.

Any enquiries regarding the above should be directed towards Sum Wai Foong, of Official Receiver Operations (OROS), Area 5.5, telephone: 0207 637 6298,  email: sumwai.foong@insolvency.gsi.gov.uk

23) IVA Submissions

Insolvency practitioners are aware that the Insolvency Practitioner Unit based at Ladywood House, 45/46 Stephenson Street, Birmingham, B2 4UZ has the Secretary of State’s delegated responsibility as Registrar of Individual Voluntary Arrangements (IVAs).  Part of that responsibility is to ensure the IVA Register is kept up to date.

A recent review of the Register has shown that it is not accurate.  There have been instances where arrangements have failed or completed without the Unit being advised, some arrangements remaining on the Register for over 10 years.

In order to bring the Register up to date, insolvency practitioners are requested, as a priority, to update their own lists, and advise the Unit accordingly.

Additionally, there have been instances where the Unit has removed an arrangement from the Register following receipt of a Certificate of Non-Compliance or notice that a debtor is in default, to subsequently receive confirmation from the insolvency practitioner that the IVA has completed or is continuing and should be restored.  

Insolvency practitioners are reminded of the guidance given in Issue 17 of Dear IP, that it is the responsibility of the Supervisor, or indeed the debtor or a creditor, to apply to Court for a decision that the notice was incorrectly filed and that the arrangement continues.


24) IVA details
Insolvency practitioners will be aware that in accordance with the Amendment Rules, Individual Voluntary Arrangements will in future include details of the debtor’s gender, date of birth and any name by which the debtor was known, not being the name in which they entered the IVA.

Registrations received by the Insolvency Practitioner Unit after 1 April 2005 that do not include this information will be returned to the Supervisor.

Any enquiries arising from these articles should be directed towards Joe Clogan, Head of Insolvency Practitioner Unit, 5th Floor, Ladywood House, 45/46 Stephenson Street, Birmingham B2 4UZ; telephone 0121 698 4105; e‑mail: IPU.Email@insolvency.gsi.gov.uk.







� - LINK to FOI = � HYPERLINK "http://www.insolvency.gov.uk/pubsscheme/" ��http://www.insolvency.gov.uk/pubsscheme/�









Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


