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5) Filing requirements at Companies House under the Enterprise Act
Companies House has been fielding enquiries and rejecting a significant number of documents sent to the Registrar under the terms of the Enterprise Act.  There appear to be some documents, in particular, for which the insolvency practitioners are not clear about the filing requirements as specified by the Enterprise Act.  Below is a list of the forms required to be filed, those most frequently received in error and the relevant reject reasons.

Form 2.23B – Notice of Result of Creditors Meeting

Companies House receives significant numbers of Forms 2.23B without copies of the proposals attached (see Rule 2.46 Insolvency Rules 1986).  Please note that in order for us to register the Form 2.23B we must have a copy of the proposals/revised proposals attached to the form.  This is even if the proposals have not changed since the filing of the Form 2.17B - Statement of Administrator’s Proposals.

Form 2.24B - Administrator’s Progress Report

Companies House receives a considerable number of Forms 2.15 - Administrator’s Abstract of Receipts and Payments, when in fact the insolvency practitioner should file the Form 2.24B (See Rule 2.47 Insolvency Rules 1986). 

Form 2.15 is specific to the old style Administration Orders and is not required for filing when the company is ‘In Administration’ under the Enterprise Act.

nb: This also applies to all other old style Administration Order forms.  If the company is ‘In Administration’ then the insolvency practitioner will need to file the relevant Enterprise Act form.

Form 2.34B – Notice of Move from Administration to Creditors’ Voluntary Liquidation (CVL)

There is some confusion over this form amongst insolvency practitioners (see Rule 2.117 Insolvency Rules 1986).

Insolvency practitioners are filing Forms 2.30B – Notice of Automatic End of Administration, Form 2.32B – Notice of End of Administration or Form 2.33B – Notice of Court Order Ending Administration, together with the Form 2.34B.  There is no need for insolvency practitioners to file Notice of End of Administration documents with this form.  This form has been designed along with the IT functionality at Companies House to close the Administration and start the CVL, both on the date that the Form 2.34B is registered at Companies House (ie the one form provides both functions).

Insolvency practitioners should note that this practice could have significant consequences for them if a Form 2.30B is filed with the Form 2.34B and they become separated in the Post Room, during the post-sort stage.  It is possible that the Form 2.30B can be registered first, the Administration closed and the Form 2.34B can not then be registered.  This means that the insolvency practitioner would then have to get an order from the court to allow the incorrectly filed document to be removed and the correct Form 2.34B filed.  This can be time‑consuming and costly for the insolvency practitioner. 

Also, there is no need to file a Form 600, 4.20, or Extraordinary Resolution, as the Form 2.34B performs the function of these three documents.

Form 2.35B – Notice of Move from Administration to Dissolution

There are similar problems with this form as with the Form 2.34B. Insolvency practitioners send the End of Administration forms as well as Form 2.35B.  There is no need to send any other form apart from Form 2.35B and any associated attachments, when the company moves from Administration to Dissolution.  Companies House IT functionality automatically closes the Administration and sets the system to count down the relevant three months to Dissolution date, (see Rule 2.118 Insolvency Rules 1986).

Once again, if the forms are separated for any reason within Companies House and the End of Administration forms are registered first, the insolvency practitioner will need an order from the court to remove the incorrectly filed document.

nb: It is important to note that in respect of Forms 2.34B and 2.35B, Companies House accepts all documents in good faith.  Therefore, if any other End of Administration documents are filed, correctly completed, they will be registered without exception.  Once a document has been correctly filed it can only be removed with an order from the court.  It should state that the incorrect form filed is a nullity and the document should be removed from the record, re Calmex Limited [1989] BCLC 299. 

Any enquiries regarding the above should be directed to Mark Buckley, Liquidation Department, Companies House, Crown Way, Maindy, Cardiff CF4 3UZ; telephone: 02920 380651; email: mbuckley@companieshouse.gov.uk.

nb: This article replaces Article 2 of this chapter (issue 5 December 2001), which has now been withdrawn

6) Insolvency matters of interest to the Registrar
It is vital that company number and full company name are included on any documents submitted to the Registrar for filing, and that the document is signed.  Failure to do so could result in the documents being returned to you, or being assigned to the wrong company record. If necessary attachments are not sent with the forms these will also have to be returned.  A recent analysis of rejected Forms 2.17B showed that nearly 70% had been returned because either the Proposal form (Form 2.22B) had not been attached or Form 2.22B had been sent without the covering Form 2.17B. 

Please reply to any correspondence or rejection letters promptly.  Delay, especially at the outset of a liquidation, may result in the company being struck from the register.

Please quote any reference given when replying to correspondence.  If you are initiating an exchange on an insolvency issue, please address your remarks to the Liquidation Department.  Enquiries regarding the filing of annual accounts and returns, when a company is subject to a voluntary arrangement, should be addressed to the Compliance Department at Companies House. 

Ensure that any documents submitted are of good quality, A4 size, in portrait mode and black lettering on white paper.  The Registrar is empowered to reject documents that fail his quality criteria.

Ensure that when filing documents to notify the Registrar of a Members’ Voluntary Liquidation the date of the resolution is no more than 35 days after the date of the Declaration of Solvency.  If it is outside this period the liquidation becomes a Creditors’ Voluntary Liquidation. 

If you are anticipating making an abnormally large submission of documents, for example because of the transfer of cases from one practitioner to another, it would be useful if you could discuss the matter in advance so that arrangements may then be made for dealing with the arrival of the consignment. (see next page for useful contacts).

Please do not write to the Registrar asking him to defer the dissolution of a company administratively.  He has no powers to do so.  Deferment can only be brought about by the instruction of the Secretary of State or by order of court (depending on the circumstances).  You will waste precious time if you write to the Registrar first.

Please ensure that the total figures for receipts and payments in statements or abstracts are brought forward correctly to the next form.  Failure to do so could result in confusion and delay.  These documents should also be filed in sequence.

Note that no further documentation, other than that relating to its ultimate restoration, can be accepted for filing on the record of a dissolved company.  If you require any further information on restoration or dissolution void procedures, this can be obtained from the Restoration Department, Companies House, Cardiff.

Acknowledgements are issued by the Companies House Postal Services Department to confirm receipt of the document at this office.  They do not confirm that the document is acceptable for filing.

Finally, if you have a problem regarding the submission of documents, staff at Companies House are willing to help.  Please visit the Companies House website or contact staff on the numbers below.

Liquidation Team Leader, Mark Buckley, Liquidation Department, Companies House, Crown Way, Maindy, Cardiff CF4 3UZ; telephone 0870 33 33 636, ext 2651 or direct line 029 203  0651 ;  email: mbuckley@companieshouse.gov.uk.

Head of Department, Linda Higgins, Liquidation Department, Companies House, Crown Way, Maindy, Cardiff CF4 3UZ; telephone: 0870 33 33 636, ext 2239 or direct line 029 2038 0239; email lhiggins@companieshouse.gov.uk.

10) Electronic Application for Sanctions
Insolvency Practitioner Unit based at Ladywood House, 45/46 Stephenson Street, Birmingham, B2 4UZ, is responsible for carrying out various functions on behalf of the Secretary of State, including the role of liquidation and creditors’ committee under Section 141(5) and 302(2) of the Insolvency Act 1986, where none has been formed.  In this capacity, the Secretary of State considers applications to grant powers exercisable with sanction under Schedules 4 and 5 of the Insolvency Act 1986.

Applications for sanction may now be made electronically, using forms available on the Insolvency Service website, under the heading: Information for and about Insolvency Practitioners.  Two forms are available, Sanction 90% and Sanction 10%.  The first is the most commonly used, when making application for authority to take or defend legal proceedings.  For example, proceedings to obtain an order for possession and sale of a property.  All other applications may be submitted on the Sanction 10% form.

The process will require you to download the requisite form onto a word document or similar for completion and submission to the Insolvency Practitioner Unit at IPU.sanctions@insolvency.gsi.gov.uk  

Any enquiries regarding the above should be directed towards Joe Clogan, Insolvency Practitioner Unit (IPU), Ladywood House, 45/46 Stephenson Street, Birmingham, B2 4UZ; telephone: 0121 698 4105;  email: joe.clogan@insolvency.gsi.gov.uk
33) Evaluation of Insolvency Act 2000 and Enterprise Act 2002
The Government is committed to evaluating legislation and as such, the Insolvency Service is currently evaluating the Insolvency Act 2000 and the insolvency provisions of the Enterprise Act 2002.

On a general note, could all insolvency practitioners please ensure that your contact details on the IP database held by the Service are correct.  This database is used by the evaluators when contacting insolvency practitioners in connection with surveys and case sampling exercises.  Further, if possible, please include an email address in your contact details, as this is our preferred form of contact as it is both cost-effective and timely.

Insolvency practitioners are reminded that the contact for amending details on the IP database is IPU.Email@insolvency.gsi.gov.uk.

The Service also intends to form an Evaluation Group, whose role will be to oversee the evaluation process.  The exact membership of the group has yet to be decided but it is expected that the Group members will include both Insolvency Service staff and independent members with an interest in either insolvency or evaluation generally.

Insolvency Act 2000

The Insolvency Service has a responsibility to assess and monitor the Act’s provisions and is committed to evaluating them.  Evaluation work on those provisions that came into force on 2 April 2001 has begun, namely disqualification undertakings, property of deceased insolvents and bank interest on bankruptcy estates.  In the case of undertakings, data is being gathered from solicitor agents who undertake that work on behalf of the Service.  Information on the remaining provisions is being gathered mainly from internal sources. It is expected that a report will be produced by 31 March 2005 summarising the findings of the evaluation, and that this will be published by way of an arranged Parliamentary Question.

Preparatory work has also begun on those provisions that came into force on 1 January 2003, which are the Company Voluntary Arrangements moratorium and the prescribed criminal offences, and the removal of the requirement for an interim order to precede an Individual Voluntary Arrangement.  We are required to report on the results of this part of the evaluation exercise by 1 January 2006.

Steve Parcej of Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7291 6761; e‑mail: Stephen.Parcej@insolvency.gsi.gov.uk, is dealing with these issues.  Please contact him if you have any comments.

Enterprise Act 2002

The corporate provisions of the Enterprise Act are designed to promote company rescue and to increase returns to creditors. The evaluation will enable us to see if these objectives have been met. 

Interim evaluation reports for the first year of the corporate provisions relating to the new administration provisions and the prescribed part will soon be put on our website, which is currently being updated to include a new evaluation section.

As well as the quantitative research looking at the outcomes of administrations, returns to creditors, length and cost of procedure, method of appointment, etc, we will also be carrying out qualitative research, where we will interview insolvency practitioners, bankers and creditors for their views on the new procedures and whether the new Act and Rules assist in meeting the objectives of the Act. 

Any feedback from your experiences in using the legislation will be greatly appreciated. Please contact Muhunthan Vaithianathar of Policy Unit; email: Muhunthan.Vaithianat@insolvency.gsi.gov.uk or tel: 020 7637 6515.

It is expected that a final evaluation report will be published in September 2006, and in the meantime, we will continue to publish annual interim reports. 

Prescribed Part

The prescribed part provisions in section 176A of the Insolvency Act 1986, introduced by section 252 of the Enterprise Act 2002, are in the process of being evaluated to establish whether the level at which the prescribed part has been set will deliver an amount to unsecured creditors which is equivalent to that which the Crown has given up through the abolition of its preferential status.

Our ability to complete this evaluation exercise is largely reliant upon the completion of prescribed part evaluation forms, which the Service has asked all practitioners to complete. A full analysis of the evaluation forms that have been submitted to date for 

insolvencies that were commenced between 1 April 2003 and 30 September 2004 may be found on the Service’s website, an overall summary of those forms is as follows: 

	
	Total number of returns submitted for insolvencies commencing within this period
	Aggregate of what the Crown has or would have given up in these cases
	Aggregate of what the prescribed part has delivered or might deliver in these cases
	Net Effect

	Year 2003/4
	 
	£
	£
	£

	Q1
	61
	2,052,041 
	1,740,148
	(311,893)

	Q2
	82
	1,196,350 
	2,815,958
	1,619,608   

	Q3
	61
	1,723,920 
	871,469
	(852,451)

	Q4
	41
	997,453 
	970,101
	(27,352)

	Year 2004/5
	 
	 
	 
	 

	Q1 
	32
	445,773 
	156,712
	(289,061)

	Q2 
	10
	57,067 
	24,177
	(32,890)

	 
	 
	 
	 
	 

	Total
	287
	6,472,604 
	6,578,565
	105,961  


The number of return forms submitted to date represents only a very small sample of all insolvencies that were commenced during this period.  The Service is very grateful to those insolvency practitioners who have been submitting the evaluation forms but would ask that they, and indeed all other insolvency practitioners, continue to complete the prescribed part evaluation form in as many cases as possible in which there is a floating charge. 

The evaluation form itself may be found on the Service’s website and completed forms should be sent to Enterprise Act Evaluation, Policy Unit, The Insolvency Service, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW, or alternatively by e‑mail to tom.phillips@insolvency.gsi.gov.uk.  Any queries regarding the completion of the forms or in relation to the evaluation process itself should be referred to Tom Phillips on 020 7291 6733.

Personal Provisions

As with the corporate provisions, the Insolvency Service gave a commitment to evaluate the personal provisions of the Enterprise Act 2002 within three years of their commencement.  For the majority of the personal provisions we will be required to report by 1 April 2007.

The overall objectives of the changes in the law, when viewed as a package of measures, are to streamline the bankruptcy process and reduce the stigma for the vast majority of individuals, and encourage those who have failed, through no fault of their own, to try again. 

The first phase of the evaluation of the personal provisions has been the collection of benchmark information  - what existed before the new policies were implemented. The benchmark information will then be compared with information for the system as it exists now to establish whether the changes in the law have met their policy objectives.  The benchmark information is being collected from a variety of sources, published statistics, the Service’s own databases and from third parties such as insolvency practitioners.  Some of you may already have assisted in the evaluation process by providing information about the bankrupt’s home, and we are of course grateful for your input.

Not all of the benchmark information collected has been quantitative - we have undertaken surveys to gauge the stigma of bankruptcy. To date,  we have surveyed Insolvency Service staff, individuals made bankrupt during March 2004 and commissioned two surveys from NOP.  During April 2004, NOP carried out a telephone survey of the general public, and they are currently conducting a postal survey of small business owners to ascertain their attitudes to bankruptcy.  Once the results of the surveys have been analysed they will be published on our website.

There are some areas where we need case study material to support our evaluation. Therefore, we would be very interested to hear from you if you have dealt with a bankruptcy case where:

· The trustee obtained a charging order against a bankrupt’s home;

· The trustee has applied to court for any antecedent recovery;
· The trustee made a claim on after-acquired property, or sought a increase in an Income Payments Order (IPO) more than one year from the date of the bankruptcy order (pre‑1 April 2004);

· An order was made against the property or income on a discharge application of a ‘second-time’ bankrupt (pre‑1 April 2004);

· The trustee has utilised, or attempted to utilise, the power to apply for the suspension of discharge of a bankrupt (introduced by section 256 of the Enterprise Act 2002).

If you have details of any bankruptcy cases where these circumstances have arisen, could you please contact Ann Double of Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; e‑mail: Ann.Double@insolvency.gsi.gov.uk or tel: 01604 542428.

nb: Contact details are given in appropriate sections of this article.

5) Notification of Interest in Matrimonial Home

Article 4 in Dear IP 20 referred to the form to be used when the trustee claims on interest in the property; the amended version of which will be included in the 2005 Amendment Rules.

It might assist insolvency practitioners to know that the Insolvency Service considers that as soon as the decision is made that the property is a “qualifying property” under Rule 6.237, Form 6.83 should be served on the bankrupt and, if applicable, his spouse or former spouse.  Where, in recent cases, the Official Receiver (OR) was trustee prior to the appointment of an insolvency practitioner, the OR should have served the form and a copy should be included in the “handover” papers. If there is any doubt about whether this has been done the insolvency practitioner should contact the appropriate OR to clarify the position. 

In cases where the insolvency practitioner’s appointment has been initiated by the Protracted Realisations Unit, an OR will not have had an opportunity to serve Form 6.83 and insolvency practitioners are asked to consider each case with regard to this new requirement; such notice could be included with any early communication with the debtor/bankrupt.

In all cases, where an insolvency practitioner does not intend to pursue an interest in a property he should, having made that decision, serve a copy of Form 6.84 on the bankrupt/debtor and any other persons on whom Form 6.83 was served (Rule 6.237B(1)).

Insolvency practitioners are reminded that section 283A(3) provides that the three year time period, after which the property vests in the debtor, does not apply where the property has been realised, proceedings have been commenced in respect of the property, or the insolvency practitioner has entered into an agreement under the provisions of subparagraph (e) of that section.  

Finally, as insolvency practitioners are aware the Insolvency Service technical manual is now available on our website, and Chapter 33 of the manual provides guidance on issues concerning matrimonial homes. 

Any enquiries arising from this article may be directed to Devorah Burns, of IP Policy Section, Area 5.6, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7291 6770; e‑mail: Devorah.Burns@insolvency.gsi.gov.uk
6) Income Payments Orders – Date of Discharge
Under the transitional provisions of the Enterprise Act 2002, where the bankruptcy order was made prior to 1 April 2004, the bankrupt will now be discharged on 1 April 2005. 

It has come to our attention that some Income Payments Orders (IPOs) obtained prior to 1 April 2004 state that payments should continue “until the date of discharge”, rather than referring to the specific date of discharge.  There may be scope for confusion due to the earlier date of discharge, as to the date payments should be made up to.  The Insolvency Service has, on behalf of Official Receivers (ORs), obtained legal advice, and the counsel considers that the courts should interpret any reference in an IPO to the date of discharge as referring to the original date of discharge.  However, the advice does not exclude the possibility of the court taking an alternative view.  If the court did take such a view, and the OR, as trustee, has continued to collect payments of the IPOs, there might be an obligation to reimburse bankrupts for payments made after 31 March 2005. 

Counsel advised that the safest course is for the OR to apply to the court in each relevant case, where he/she is trustee, to have the IPO varied to reflect the parties’ original intentions.

Pursuant to the legal advice, the Service has decided to make applications to the courts to vary those affected IPOs.  In light of such proposed applications, insolvency practitioners may wish to review the Income Payments Orders in relation to their cases, and consider whether they have any similarly worded Orders and decide whether, as trustee, they wish to make a similar application(s).  A copy of the specimen applications drawn up by the Treasury Solicitors for use by ORs is attached, which insolvency practitioners are welcome to adopt and tailor to their own needs. These documents are:

(a) Form 6.64 - application for variation of IPO

(b) Statement of grounds in support

(c) Form 6.68 - Variation of Order

(d) Form 6.65 - Specimen varied order 

(e) Letter to bankrupts

(f) Consent form.

It is intended to provide further information to insolvency practitioners early in the New Year, once experience has been gained from the outcome of applications made by ORs.
	Rules: 6.189 6.193

(a) Insert a date not less than 7 days before the hearing


	Notice to Bankrupt of Application under Section 310(6A) of the Insolvency Act 1986 for the variation of an Income Payments Order
IN THE [name court]                                             No. [add no.] OF [add year]                 

IN BANKRUPTCY

RE: [add bankrupt’s full name]

To [add bankrupt’s full name]

TAKE notice that I intend to apply to this court as follows:

Date

Time                                                                hours

Place

for an order under Section 310(6A) of the Insolvency Act 1986 varying the Income Payments Order dated [add date] in accordance with the draft amended order attached hereto.

Attached is a statement of the grounds for this application. You are required to attend the hearing of my application unless by (a) …………………………………..

you send to me, using the consent form attached, written consent to the making of such order.

If you attend the hearing, you will be given an opportunity to show cause why the order should not be made, or why it should be in different terms. 

Dated:   _____________________________________ 

Signed:  _____________________________________

                                                                           Trustee

Name:   ________________________________

             (in BLOCK LETTERS)

Address of Trustee: 


Statement of grounds in support of the Official Receiver’s

application under section 310(6A) of the Insolvency Act 1986

This statement is drafted in general terms to reflect the changes introduced to the insolvency regime by the commencement of certain provisions of the Enterprise Act 2002. As a result it is not intended to reflect the position of individual bankrupts. This statement outlines the position of the Official Receiver and should not be regarded as constituting legal advice.

This application is one of over 370 intended similar applications by Official Receivers across the United Kingdom. The applications all concern Income Payments Orders (IPOs) made before the commencement of the insolvency provisions of the Enterprise Act 2002. 

The insolvency provisions on discharge from bankruptcy introduced by section 256 of the Enterprise Act 2002 (reflected by consequential amendment to section 279 of the Insolvency Act 1986) came into effect in April 2004. A person whose bankruptcy existed as at 1 April 2004 is now discharged from bankruptcy at the end of the period of one year beginning with the date on which the bankruptcy commences. Prior to April 2004, the standard period of bankruptcy was three years (or two years if the court issued a certificate of summary administration). Those individuals subject to IPOs made before April 2004 (pre-commencement IPOs) can now expect to be discharged from bankruptcy at a point sooner than they would have expected when their IPOs were made. For example, an individual made bankrupt in March 2004 would not, under the old provisions, have been discharged from bankruptcy until March 2007; however, following the transitional provisions set out in Schedule 19(4) of the Enterprise Act 2002, the bankrupt can now expect to be discharged from bankruptcy at the end of a period of one year beginning with the commencement of the Enterprise Act 2002 provisions on insolvency – ie 1 April 2005. 

Each pre-commencement IPO records that the bankrupt is to pay a specified sum of money to his estate by monthly instalments of a set amount. It was intended at the time the IPO was made that the date on which the lump sum was to be fully paid off would be identical to the date on which the bankrupt would be discharged from bankruptcy. With this in mind the pre-commencement IPOs state that the bankrupt do pay monthly instalments ‘until the date of discharge from bankruptcy’.  

As a result of this amendment to the underlying legislation, an unintended consequence of this form of order is that the date of the bankrupt’s discharge will no longer coincide with the date on which the final IPO instalment payment is to be made. As a bankrupt subject to a pre-commencement IPO is now discharged earlier from their bankruptcy, the date on which the final instalment payment is set to occur arises after the bankrupt’s discharge. There is no provision under the Insolvency Act 1986 which restricts an IPO to the period in which the individual is bankrupt; in fact, section 310(6) of the Insolvency Act 1986 (which was reconstituted by section 259 of the Enterprise Act, with effect from April 2004) states that the period of an IPO may end after the discharge of the bankrupt (but may not end after the period of three years beginning on the date the order was made). 

The Official Receiver makes these applications in order to vary the pre‑commencement IPOs so that the references to the date of discharge are removed in accordance with section 310(6). If the pre‑commencement IPOs are varied in this manner, they will continue to accurately reflect the intention of the court and the parties at the time the IPO was made. 

	Rule 6.193


	Discharge or Variation of Order for Income Claimed Under Section 310 of the Insolvency Act 1986

IN THE [name court]                                     No. [add no.] OF [add year]

IN BANKRUPTCY

RE: [add bankrupt’s full name]

District Judge/Mr Registrar [amend as appropriate] ……………... in chambers

Upon the application of [add full name], Official Receiver 

the trustee of the above-named bankrupt’s estate

And upon hearing ……………………………………

And upon reading the evidence

It is ordered that the order for income claimed under Section 310 of the Insolvency Act 1986 dated [add date of order] be varied as follows:

1.  By deleting the words ‘until the date of discharge from bankruptcy’.

2.  By inserting therein ‘until [insert specific original date of discharge]’.

3.  By inserting the requisite number of monthly instalments, namely ‘[insert total number of instalments]’.

4.  By making provision for ‘Liberty to apply in respect of any failure to make the payments referred to in this order’.

All in accordance with the draft amended order attached hereto. 

Dated: ______________________________________




Order for Income Claimed Under Section 310(3)(a) of The Insolvency Act 1986

IN THE [COURT NAME AND CASE NUMBER]

IN BANKRUPTCY

RE: [BANKRUPT’S NAME]

Before District Judge ………………………..

Upon the application of [INSERT NAME], Official Receiver

And upon the consent of the above named bankrupt

And it appearing to the Court that the sum of £    be paid by the above named bankrupt by monthly instalments of £    to the Trustee until [original date of discharge].

It is Ordered that until [insert original date of discharge from bankruptcy] , the bankrupt do pay [insert number] monthly instalments of £    out of his income, the first of such instalments to be paid on or before [date].

And it is Ordered that there be Liberty to Apply in respect of any failure to make the payments referred to in this order.

And it is Ordered that the above named bankrupt do send payments to:-

The Official Receiver or to any subsequently appointed Trustee of his estate or to their debt collection agent.

Dated: [date]

Dear Sir

In Bankruptcy

In the [name court] 




No. [add number] of [add year]

Application for a variation of your Income Payments Order

As you will be aware, District Judge/Mr Registrar [amend as appropriate and add name] made an Income Payments Order (“IPO”) against you on [add date]. The IPO states that you are to pay a total of £[how much] in monthly instalments of £[how much], with instalments commencing on [when]. 

Introduction of the Enterprise Act 2002
At the time your IPO was made, it was not anticipated that you would be discharged from bankruptcy until [add date]. However, the commencement of the insolvency provisions of the Enterprise Act 2002 means that, in respect of bankruptcy orders made from 1 April 2004, the standard date of discharge from bankruptcy is now 1 year from the date of the bankruptcy order. The effect of this on individuals like yourself, who are subject to a bankruptcy order made before 1 April 2004, is that they will, unless they are subject to other restrictions, be discharged from bankruptcy 1 year from the date of commencement of the insolvency provisions of the Enterprise Act 2002 (i.e. 1 April 2005), unless the applicable period of bankruptcy ends before that date. Accordingly, the date of your discharge from bankruptcy now differs to what it was when your IPO was made. As a result of this, the reference in your IPO to making payments until ‘the date of discharge from bankruptcy’ is now incorrect, as it no longer reflects the instalment plan set out by your IPO.

Application to vary your IPO

In order to ensure your IPO continues to reflect the intentions of the parties at the time it was made, the Official Receiver, as trustee of your bankruptcy estate, has made an application to the [name court] under section 310(6A) of the Insolvency Act 1986 for the variation of your IPO. The application is to be heard at [name court] on [add date and time]. 
The application will not seek to add to the payment arrangements currently set out in your IPO, but will request that the reference to payments being made ‘until the date of discharge from bankruptcy’ be removed. It is intended to replace these words with the date upon which your last instalment is due to be repaid under your IPO. This change will eliminate any unintended confusion regarding the duration of your IPO which may have been caused by the changes introduced to the bankruptcy regime by the introduction of the insolvency provisions of the Enterprise Act 2002. The Insolvency Act 1986 permits IPOs to continue beyond the period of an individual’s bankruptcy; section 310(6) states as follows:

“An income payments order must specify the period during which it is to have effect; and that period-


a) may end after the discharge of the bankrupt, but

b) may not end after the period of three years beginning with the date on which the order is made.”
Further, in the interests of clarity, the Official Receiver has requested that the precise number of monthly instalments you are to pay be introduced into the IPO. The order will also include a ‘liberty to apply’ provision which allows the court to review your IPO in the event that you miss an instalment payment.  

Enclosures

Enclosed with this letter are the following documents:

a) Annex A: A copy of your IPO in its present form.

b) Annex B: Form 6.64 – ‘Notice to Bankrupt of Application Under Section 310(6A) of the Insolvency Act 1986 for the Variation of an Income Payments Order’. This is the Official Receiver’s application to have your IPO varied; attached to it are: i) a statement of grounds upon which the application is made ii) draft Form 6.68 (this is a draft of the order sought by the Official Receiver – annexed to it is a draft of your IPO in the varied form sought).

c) Annex C: ‘Notice to Trustee: Consent of Bankrupt to Variation of Order under section 310 of the Insolvency Act 1986’ (this is essentially the same document as at b(ii), above; it is for you to sign and return if you wish to consent to the variation of your IPO – the following paragraph provides more information about this). 

Attendance at the hearing
If you wish to consent to the variation of your IPO, you are not required to attend the hearing of the Official Receiver’s application. To consent to the variation sought by the Official Receiver, please sign the ‘Notice to Trustee: Consent of Bankrupt to Variation of Order under section 310 of the Insolvency Act 1986’ enclosed at Annex C to this letter (the Notice has at its foot the words ‘I [add full name] consent to the variation to the Income Payments Order dated [insert date] as provided for in the terms set out above and in the draft order attached hereto’, with a space for your signature and the date). This consent form, signed and dated, should be returned to me at the above address by [date to be added and underlined]. 

If you do not wish to consent to the order sought by the Official Receiver, you are required to attend the hearing of the application. At the hearing you will be given the opportunity to show cause why the order should not be made.

Legal advice
The object of this letter is to explain to you the nature of the application made by the Official Receiver and the reasons for it in light of the recent changes to the bankruptcy regime introduced by the Enterprise Act 2002. This letter reflects the views of the Official Receiver and is not intended to constitute legal advice. Consequently, you may wish to seek independent legal advice before responding to any of the points raised in this letter.

Yours faithfully

[Add name and position]

	Rule 6.193


	Discharge or Variation of Order for Income Claimed Under Section 310 of the Insolvency Act 1986

IN THE [name court]                                     No. [add no.] OF [add year]

IN BANKRUPTCY

RE: [add bankrupt’s full name]

District Judge/Mr Registrar [amend as appropriate] ……………... in chambers

Upon the application of [add full name], Official Receiver 

the trustee of the above-named bankrupt’s estate

And upon hearing ……………………………………

And upon reading the evidence

It is ordered that the order for income claimed under Section 310 of the Insolvency Act 1986 dated [add date of order] be varied as follows:

1.  By deleting the words ‘until the date of discharge from bankruptcy’.

2.  By inserting therein ‘until [insert specific date of discharge]’.

3.  By inserting the requisite number of monthly instalments, namely ‘[insert total number of instalments]’.

4.  By making provision for ‘Liberty to apply in respect of any failure to make the payments referred to in this order’.

All in accordance with the draft amended order attached hereto. 

Dated: ______________________________________




 ____________________________________________________________________________________

I [add full name in bold] consent to the variation to the Income Payments Order dated [insert date] as provided for in the terms set out above and in the draft order attached hereto:

Signed: …………………………….                            Dated: …………………..

22) New Procedure for Acknowledgement of IVA Submissions

Insolvency practitioners are aware that the Insolvency Practitioner Unit based at Ladywood House, 45/46 Stephenson Street, Birmingham, B2 4UZ, has the Secretary of State’s delegated responsibility as Registrar of Individual Voluntary Arrangements (IVAs).

In view of the increasing numbers of IVA registrations received from Practitioners, the Unit will in future provide a schedule to Practitioners at the beginning of the month listing the IVAs received from them for registration in the previous month.  This is a change from the arrangement hitherto of acknowledging each IVA submission individually on receipt.

The new procedure will begin in January 2005.

Any enquiries arising from this article should be directed towards Joe Clogan, Head of Insolvency Practitioner Unit, 5th Floor, Ladywood House, 45/46 Stephenson Street, Birmingham B2 4UZ; telephone 0121 698 4105; e‑mail: IPU.Email@insolvency.gsi.gov.uk.


Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


