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Chapter 5
46) Insolvency Services Account – Administering the Banking Fee and the Priority of Payment
The banking fees introduced by S.I. 2003 No. 3363 have been applied since 1 April 2004.  The purpose of this notice is to remind insolvency practitioners why the fees are charged, how IP Banking Section administers them, and the priority of payment of them.
The banking fee is set to recover the cost of banking services provided to users of the Insolvency Services Account (ISA).  It is charged quarterly to spread the cost more evenly over a year; more frequent charging would add to the number of financial transactions without adding any real value to the process.
Office holders need to be mindful that a banking fee will be charged if a case is open on the quarterly charge date.  If the formalities of case closure (see next paragraph) are not likely to be completed before the next fee charge date, the office holder should take this into account when calculating closing costs and expenses.
To close a bankruptcy or compulsory liquidation a final receipts and payments account and release document (form 6.50 or 4.42) are required and should be sent to IP Banking at the address below.  The absence of any of these documents will delay closure.  In all cases where account closure is planned close to the quarterly charge date for banking fees, insolvency practitioners should allow five working days for IP Banking to complete the closure of the account.  Where the closure request is received with less than five working days notice before a quarterly charge date for the banking fee, the fee will be charged to the estate if the closure process has not been completed before the charge date.  
S.I 2003 No. 3363 was made under powers provided by section 415A of the Insolvency Act 1986.  As such, and in accordance with rules 4.218(1)(c) and 6.224(1)(c), the fee is payable in priority to the remuneration of the office holder in liquidations and bankruptcies.  In circumstances where an office holder has drawn remuneration leaving statutory fees unpaid, the office holder will be required to pay the fee and reduce his remuneration.  Failure to pay statutory fees when funds are available is viewed as a serious conduct issue by the Insolvency Service, details of which will be passed on to the insolvency practitioner’s authorising body. 
Any enquiries arising from this article should be directed towards Ron Heppenstall, Operations Manager of IP Banking, The Insolvency Service, PO Box 3690, Birmingham B2 4UY; telephone 0121 698 4251; e‑mail: IP.Banking.Enquiries@insolvency.gsi.gov.uk

Chapter 6
4) Statements to the Registrar of Companies in Creditors Voluntary Liquidations (CVLs)

Under section 192 of the Insolvency Act 1986, if a liquidation is not completed within one year of its commencement the liquidator shall at required intervals file a statement in the prescribed form with Companies House until the conclusion of the liquidation.

Further, rule 4.223-CVL(4) of the Insolvency Rules 1986, applicable to CVLs only, provided for the required statement, in form 4.68, to be filed in duplicate.  Companies House previously sent the second copy to the Insolvency Service (Insolvency Practitioner Unit) to allow for monitoring of the banking in the ISA, to ensure it was being undertaken correctly.

Further to the Enterprise Act 2002 coming into force, practitioners are no longer required to use the ISA account in CVLs and therefore there is little merit in Companies House continuing to forward on those forms they do receive. 

Practitioners are therefore advised that this aspect of desktop monitoring will no longer take place and therefore the duplicate copy of form 4.68 is no longer required by the Insolvency Service. 

It is intended to seek an amendment to the Rules to reflect current practice, and in the meantime it has been agreed with Companies House that insolvency practitioners may disregard rule 4.223-CVL(4).

Any enquiries arising from this article may be directed to Sarah O’Sullivan, Insolvency Practitioner Policy Section, Area 5.6, 21 Bloomsbury Street, London WC1B 3QW, telephone 020 7291 6766,  e‑mail: sarah.o’sullivan@insolvency.gsi.gov.uk 

Chapter10 

11) Disqualification Undertakings in Northern Ireland

Legislation recently introduced in Northern Ireland allows disqualification undertakings to be accepted from directors, which will have the same effect as if they were disqualification orders made by the court.  Those whose undertakings are accepted in Northern Ireland are banned from being involved in the management of a company in Northern Ireland. 

Parliament anticipated that this legislation would be introduced in Northern Ireland, and section 7(2) of the Insolvency Act 2000 incorporates a power to allow the Secretary of State to make an Order to provide that a person subject to a Northern Ireland disqualification undertaking is also prohibited from running a company in Great Britain. 

This power has now been exercised and The Insolvency Act 2000 (Company Directors Disqualification Undertakings) Order 2004 (S.I 2004 No. 1941) came into force on 1 September 2004.  This will provide a greater degree of protection for the public by preventing those considered “unfit” in Northern Ireland from running companies here.  The effect of this new Order is to mimic provisions that already exist here (section 12A Company Directors Disqualification Act 1986) which prevent those subject to disqualification orders made by the courts in Northern Ireland from acting as directors in Great Britain.

Simultaneously, The Companies (Disqualification Orders) (Amendment) Regulations 2004 (S.I 2004 No. 1940) have been made, which permit information about disqualification undertakings accepted in Northern Ireland to be kept on the disqualified directors register at Companies House.  This means that those searching the register will be able to obtain information about persons who are banned from running companies in both Great Britain and Northern Ireland.

Any enquiries arising from this article may be directed to Richard Favier, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7637 6421; e‑mail: Richard.Favier@insolvency.gsi.gov.uk 

Chapter 11

7) Rights Of Action - Whether A Bankrupt May Make Claims To Employment Tribunals – Are such claims property rights, thus vesting in the trustee, or personal rights?

To draw attention to the decision in Khan v Trident Safeguards Ltd and others, [2004] EWCA Civ 624, where the Court of Appeal upheld an appeal by a bankrupt former employee from an Employment Appeals Tribunal that had decided, as a consequence of his bankruptcy, that the rights of action vested in the trustee in bankruptcy, thus denying him the right to appeal against an earlier decision of an Employment Tribunal which had dismissed his complaints.

The definition of property in section 436 of the Insolvency Act 1986 includes "things in action" but not all rights of action will form part of the bankruptcy estate and vest in the trustee.  Some rights of action, particularly those which are personal in nature, relating to injuries to a bankrupt’s person or feelings and without reference to his rights of property, will remain with the bankrupt because although the rights are still property within the terms of section 436, as clearly, they are things in action, they do not vest in the bankruptcy estate because they are personal.  It is thus of importance to establish whether a right remains with a bankrupt or forms part of the estate in bankruptcy and vests in the trustee.

Prior to his bankruptcy Mr Khan had made applications to an employment tribunal alleging racial discrimination and victimisation under the Race Relations Act 1976 against his employer and four of its senior employees. The Employment Tribunal dismissed all of the claims unanimously and an order for costs against him was made in his absence.

Later Mr Khan was dismissed by his employer and he then claimed unfair dismissal and victimisation under the Race Relations Act 1976, seeking reinstatement.  An Employment Tribunal dismissed this application and he was ordered to pay the company’s costs. Mr Khan filed a notice of appeal from the decisions of the Employment Tribunals alleging that his former employer had (1) racially discriminated against him; (2) victimised him; and/or (3) unfairly dismissed him.

Prior to the hearing of the appeal the former employer served a statutory demand on Mr Khan in respect of its employment tribunal costs, having obtained judgment against him. In consequence, Mr Khan filed his own bankruptcy petition and a bankruptcy order was made against him.

As a result of the making of the bankruptcy order, the Employment Appeals Tribunal rejected Mr Khan’s appeals against the earlier tribunal decisions stating that he did not have the status to prosecute any of the appeals as that right now vested in the trustee in bankruptcy.  However, they did give him leave to appeal in all three cases.

The Court of Appeal considered whether Mr Khan had the right to bring the actions in question, in spite of the bankruptcy order, because they were matters where he was seeking personal relief without reference to his rights of property.

The Court of Appeal confirmed its earlier decision in Grady v Prison Service [2003] 3 All ER 745 [24], that a claim for unfair dismissal does not vest in the trustee in bankruptcy where the employee is seeking reinstatement because it is a claim directed at restoring the contractual relationship between employer and employee and is thus a personal claim.  The unfair dismissal claim was therefore referred back to the Employment Appeals Tribunal to consider.

As far as the claims for racial discrimination and victimisation were concerned, the Court considered whether those actions were hybrid (partly personal and in part relating to property) as defined in the case of Ord v Upton, [2000] 1 All ER 193, and thus partly vesting in the trustee, or whether they were personal.

Lady Justice Arden stated that in principle, a claim for racial discrimination was a hybrid one, seeking as it does a declaration as to the rights of the parties (personal) and an order for compensation which may not be limited to compensation for injury to feelings (property).  However, in this case Mr Khan had amended his claim by withdrawing or disclaiming any desire on his part to seek any remedy incorporating recovery of pecuniary loss or property right, asking instead for a declaration of discriminatory conduct and a claim for injury to feelings.  She therefore felt that his claim was not hybrid and thus remained with him rather than vesting in the trustee of the bankruptcy estate.

Lord Justice Buxton agreed with this reasoning although Lord Justice Wall dissented.

On a majority, the Court of Appeal accordingly ruled that these matters should be referred back to the Employment Appeals Tribunal for consideration.

The position would therefore appear to be that depending on what relief or remedy a bankrupt seeks in an action, the claim might be personal to him or vest as part of the bankruptcy estate.  It is expected that this uncertainty will mainly appear in claims arising in the field of employment law and related issues.  The Grady case left open the possibility that a fund formed from a successful unfair dismissal claim may be claimed as an asset in the bankruptcy.

Any enquiries arising from this article may be directed to Devorah Burns, IP Policy Section, e‑mail devorah.burns@insolvency.gsi.gov.uk :  telephone number0207 291 6770, Area 5.6, 21 Bloomsbury Street, London, WC1B 3QW. 

Chapter 13

20) New Chairman Appointed for the Insolvency Practices Council (IPC)

IPR Services Ltd, the company that funds the IPC, has appointed Geoffrey Fitchew to succeed Graham Kentfield, the first chairman of the IPC who retires in December 2004.

Geoffrey Fitchew was Chairman of the Building Societies Commission and Chief Registrar of Friendly Societies until 2002.  He was formerly a senior civil servant in the Cabinet Office and H M Treasury.  

The IPC is an independent advisory body formed in 2000 that examines the professional and ethical standards of the insolvency profession.  Further information about the IPC is available from www.insolvencypractices.co.uk.

Any enquiries arising from this article can be directed to Mike Chapman, IP Policy Section, e‑mail mike.chapman@insolvency.gsi.gov.uk, 020 7291 6765, Area 5.6, 21 Bloomsbury Street, London WC1B 3QW.

Chapter 15

12) Application of Section A of Chapter 6, Part 2 of the Insolvency Rules 1986  “Creditors’ Meetings” in cases where the business of a creditors’ meeting is dealt with by correspondence
Under paragraph 58 of Schedule B1 to the Insolvency Act 1986 and Rule 2.48 of the Insolvency Rules 1986, an administrator can deal with the business of a creditors’ meeting by correspondence.  Under Rule 2.48(9) anything done, or required to be done, at, or in connection with, or in consequence of, a creditors’ meeting, also has to be done for “correspondence” cases.  In order to provide guidance for administrators who may make use of these provisions we have set out, below, the Service’s view on how the relevant Rules relating to meetings apply or should be adapted to deal with “correspondence” cases.

	Rule for Meeting
	Application to “Correspondence” Meeting or Equivalent Action

	2.34(1)
	Applies; suggest that the advert should state that business of meeting is being dealt with by correspondence and use closing date for receipt of Forms 2.25B as relevant date.  Also consider giving details of contact details from where a creditor can obtain Form 2.25B, if they have not received one.

	2.34(2)
	Does not apply.

	2.34(3)
	Applies.

	2.34(4)
	Does not apply; equivalent provision in Rule 2.48(6).

	2.35
	Does not apply; equivalent provision in Rule 2.48.

	2.36
	Does not apply.

	2.37
	Does not apply; in our view where the a meeting is requested by the creditors the administrator should arrange a “physical” meeting, compare Rule 2.48(7)

	2.38
	Applied by Rule 2.48(2) and (3), the date for receipt of the “statement as to entitlement to vote” set out in Rule 2.48(2).

	2.39
	Applied by Rule 2.48(3)

	2.40(1)
	Applies.

	2.40(2)
	Does not apply; see comments regarding requisitioned meetings.

	2.41
	Applies.

	2.42
	Applies.

	2.43
	Applies.

	2.44
	Does not apply; however the administrator will need to keep a record of the Form 2.25Bs that were received and details of the outcome of the “meeting”.


	2.46
	Applies; the administrator should complete Form 2.23B with appropriate amendments to take account of the particular circumstances of the case; Rule 12.7(2) provides administrators with the power to make any necessary changes. 

The following are suggested amendments that should be made to Form 2.23B in cases where the business of the creditors’ meeting was conducted by correspondence:

-  The words “a meeting/an adjourned meeting of the creditors of the above company was held at” should be deleted; 

-  On the line prefixed “(b) Insert place of meeting" the administrator should insert the following “Business of meeting conducted by correspondence pursuant to paragraph 58 of Schedule B1 to the Insolvency Act 1986 and Rule 2.48 of the Insolvency Rules 1986.”

-  On the line prefixed “(c) Insert date of meeting” the administrator should delete the word “on” and state “closing date specified in Form 2.25B” and insert the relevant date.

The other information in the form should be completed or deleted as appropriate.


Any enquiries arising from this article should be directed to Stephen Leinster, Assistant Director, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW, telephone: 020 7291 6858, e‑mail: Stephen.Leinster@insolvency.gsi.gov.uk.

13) Review of Insolvency Practitioner Regulation

The Insolvency Practitioner Policy Section (IPPS) of the Insolvency Service is currently reviewing insolvency practitioner regulation with the intention of introducing revised legislation at or around 1 April 2005. 

The statutory provisions of the Insolvency Act 1986 provide the foundation upon which the regulatory regime is based, creating certainty, clarity, and an ‘openness’ for insolvency practitioners, the recognised professional bodies, the Secretary of State, and creditors alike. Over time the fundamental effectiveness of the system has been proven and what is needed now – and what we are seeking to deliver – is an element of ‘fine-tuning’ and modernisation of an essentially successful regime.  

The review is limited in scope, addressing only secondary legislation and not primary; it focuses on the Insolvency Practitioner Regulations 1990, and the Insolvency Regulations 1994.  The principal issues considered are the requirement for bonding; education, training, and practical experience, and matters relating to record maintenance, production, and inspection; those issues aside, the existing content and effect of the statutes will remain virtually unchanged.  We do intend, however, to take advantage of the opportunity to introduce additional measures, which we believe will benefit the regime by making it more robust and transparent.  Our proposals are principally clarificatory and administrative in nature and we are not proposing any significant or dramatic changes to insolvency practitioner regulation or practice: we do not anticipate any significant new burdens for practitioners.

Consultation with the profession and others

We are intending that a draft of the revised legislation, along with appropriate explanatory notes, will be ready for issue in Autumn 2004.  The relevant papers will be placed on the Insolvency Service website (www.insolvency.gov.uk) for a period of at least ten weeks, and we will issue hard copies of the documents to those who want them.  We are happy to consider the comments of any party however their interest arises. 

Should you wish to receive a hard copy of the papers when available please contact IPPS either by writing to IPPS, The Insolvency Service, Area 5.6, 21 Bloomsbury Street, London WC1B 3QW; by telephone on 020 7291 6772, where you may leave appropriate contact details; or by e-mail to IPPolicy.Section@insolvency.gsi.gov.uk.

Any enquiries arising from this article should be directed to either Phillip Nicholls, telephone 020 7637 6566, e‑mail: phillip.nicholls@insolvency.gsi.gov.uk; or Sarah O’Sullivan, telephone  020 7291 6766, e‑mail: sarah.o’sullivan@insolvency.gsi.gov.uk, both at the address detailed above.

Chapter 17
32) The Higher Education Act 2004 and its Further Effect on the Status of Student Loan Debts in Bankruptcy

In article 29 of this chapter [page 17.63 issue No.19, July 2004] insolvency practitioners were provided with information about the status of student loans in bankruptcy.  Since 1 July 2004 student loan debts incurred under the Education (Student Loans) Act 1990 (ESLA)  (mortgage style loans) are no longer provable in bankruptcy.

Insolvency practitioners should be aware that from 1 September 2004 student loan debts incurred under the Teaching and Higher Education Act 1998 (THEA) (income contingent loans) will also no longer be provable in bankruptcy.  As indicated in article 29, the Higher Education Act 2004 (HEA 2004) received Royal Assent on 1 July 2004, and this has led to revised secondary legislation (regulations) relating to student loans and their status as a provable debt in bankruptcy.

On 1 September 2004 The Education (Student Support) (No.2) Regulations 2002 (Amendment) (No.3) Regulations 2004 (SI 2004/2041) came into force so that, with effect from 1 September 2004, any person whose bankruptcy commenced (as defined by section 278 of the Insolvency Act 1986) on or after 1 September 2004 and who had a liability to repay a loan under THEA, is affected by the change, and such a loan will no longer be a provable debt in the bankruptcy

Additionally, any student who does become bankrupt after 1 September 2004 and who has not completed their education is able to receive further student loans and such loans do not form after acquired property and they should not be taken into account when assessing whether or not to obtain an Income Payments Order/Agreement.

Any enquiries arising from this article may be addressed to Andy Woodhead of Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7291 6738;  e‑mail: Policy.Unit@insolvency.gsi.gov.uk

Chapter 18
4) Notification of Interest in Property – Rule 6.237/Form 6.83
Form 6.83 presently includes the phrase “….  and vested in me, the trustee in bankruptcy, pursuant to Section 306 of the Insolvency Act 1986….”. This phrase is only appropriate when the property is solely owned; where the property is jointly owned the debtor will have a beneficial interest and the wording of the form should reflect this difference.

An amended form will therefore be included in the Insolvency (Amendment) Rules 2005, which will come into force on 1 April 2005.

As insolvency practitioners will be aware, Rule 12.7(2) of the Insolvency Rules 1986 makes provision for forms to be varied as the circumstances may require and until the new form is available trustees should alter form 6.83 to clarify their interest in the estate.

Any enquiries arising from this article may be directed to Devorah Burns, of IP Policy Section, Area 5.6, 21 Bloomsbury Street, London WC1B 3QW; telephone 020 7291 6770; e‑mail: Devorah.Burns@insolvency.gsi.gov.uk
Chapter 23

8) Court Practice Statement - Remuneration of Office Holders

A new practice statement on the fixing and approval of the remuneration of appointees in insolvency proceedings came into force on 1 October 2004 and will apply to all such applications issued after that date. A copy of the Statement is included at the end of this article.  The practice statement is the outcome of the work of a sub-committee of the Insolvency Court User’s Committee.

The purpose of the statement is to provide guidelines as to the approach the courts take in fixing remuneration so as to ensure that applications relating to remuneration are dealt with fairly as well as flexibly. The statement also seeks to ensure that any remuneration which the courts are called on to assess is fixed on a fair and reasonable basis and by reference to value.

Insolvency practitioners should be aware that the benefit of the doubt is decided against office holders. In assessing fees on a scale or a time cost basis the alternative method must also be disclosed as a comparator. Insolvency practitioners are also required to disclose any dialogue with creditor representatives so that their reaction is available to the court.

Any enquiries arising from this article may be directed to Devorah Burns, of IP Policy Section, Area 5.6, 21 Bloomsbury Street, London WC1B 3QW; telephone: 020 7291 6770; e‑mail: Devorah.Burns@insolvency.gsi.gov.uk
PRACTICE STATEMENT – THE FIXING AND APPROVAL OF THE REMUNERATION OF APPOINTEES (2004)
PART ONE

GENERAL

1.
DEFINITIONS AND INTERPRETATION

1.1
In this Practice Statement:


(1)
“appointee” means: 

(i)
a provisional liquidator appointed under Section 135 of the Insolvency Act;

(ii)
a special manager appointed under Section 177 or Section 370 of the Insolvency Act;

(iii)
a liquidator appointed by the members of a company or partnership or by the creditors of a company or partnership or by the Secretary of State pursuant to Section 137 of the Insolvency Act, or by the court pursuant to Section 140 of the Insolvency Act;

(iv)
an administrator of a company appointed to manage the property, business and affairs of that company under the Insolvency Act or other enactment and to which the provisions of the Insolvency Act are applicable;

(v)
a trustee in bankruptcy (other than the Official Receiver) appointed under the Insolvency Act;

(vi)
a nominee or supervisor of a voluntary arrangement under Part I or Part VIII of the Insolvency Act;

(vii)
a licensed insolvency practitioner appointed by the court pursuant to Section 273 of the Insolvency Act;

(viii)
an interim receiver appointed by the court pursuant to Section 286 of the Insolvency Act;


(2)
“appointment” means the appointment as an appointee;

(3)
“assessor” means a person appointed in accordance with Rule 35.15 of the CPR;

(4)
“CPR” means the Civil Procedure Rules 1998 (as amended);

(5)
“the court” means the court exercising jurisdiction in respect of the appointment in accordance with the Insolvency Act and the Insolvency Rules or other relevant enactment and/or applicable rules;

(6)
“the guiding principles” means the statements of principle contained in paragraph 3.4;


(7)
“Insolvency Act” means the Insolvency Act 1986 (as amended);

(8)
“Insolvency Rules” means the Insolvency Rules 1986 (as amended);


(9)
“the objective” means the objective stated in paragraph 3.2.

1.2
References to paragraphs are references to paragraphs of this Practice Statement.

2.
APPLICABILITY

2.1
This Practice Statement shall, save to the extent and as may otherwise be ordered by the court, apply to all appointees in respect of:

(1)
any application to the court by an appointee for the fixing and approval of his remuneration where his remuneration has not otherwise already been fixed and approved; 

(2)
any application to the court by an appointee for the fixing and approval of his remuneration in circumstances where he considers that the amount of his remuneration as fixed and approved by resolution of the members of the partnership or company or the creditors’ committee or the liquidation committee or by resolution of the general body of creditors (as appropriate) is insufficient;

(3)
any application by a person who may be permitted to apply under the Insolvency Act, the Insolvency Rules, or otherwise including by reference to the jurisdiction of the court to supervise the conduct of one of its officers and the inherent jurisdiction of the Supreme Court and is dissatisfied with the remuneration of an appointee that has otherwise been fixed and approved on the basis that such remuneration is excessive.

2.2
This Practice Statement shall come into effect on 1 October 2004 and shall apply to all applications for the fixing and approval of the remuneration of an appointee issued after that date.  

3.
THE OBJECTIVE AND THE GUIDING PRINCIPLES 

3.1
This Practice Statement is supplemental to the Insolvency Act, the Insolvency Rules and such other enactments or rules as have been or may be introduced and which are relevant to the fixing and approval of the remuneration of an appointee.

3.2
The objective of this Practice Statement is to ensure that the remuneration of an appointee which is fixed and approved by the court is fair, reasonable and commensurate with the nature and extent of the work properly undertaken by the appointee in any given case and is fixed and approved by reference to a process which is consistent and predictable.

3.3
Set out below are the guiding principles by reference to which applications for the fixing and approval of the remuneration of appointees are to be considered both by applicants, in the preparation and presentation of their application, and by the court which is required to determine such applications.

3.4
The guiding principles are as follows: 

(1)
“Justification”: It is for the appointee who seeks to be remunerated at a particular level and/or in a particular manner to justify his claim and in order to do so the appointee should be prepared to provide full particulars of the basis for and the nature of his claim for remuneration.

(2)
“The benefit of the doubt”: The corollary of guiding principle (1) is that on any application for the fixing and approval of the remuneration of an appointee, if after considering the evidence before it and after having regard to the guiding principles (in particular guiding principle (3)), the matters contained in paragraph 5.2 (in particular paragraph 5.2(10)) and the matters referred to in paragraph 5.3 (as appropriate) there remains any element of doubt as to the appropriateness, fairness or reasonableness of the amount sought to be fixed and approved (whether arising from a lack of particularity as to the basis for and the nature of the appointee’s claim to remuneration or otherwise) such element of doubt should be resolved by the court against the appointee.

(3)
“Professional integrity”: The court should give weight to the fact that the appointee is a member of a regulated profession (where such is the case) and as such is subject to rules and guidance as to professional conduct and (where such is the case) the fact that the appointee is an officer of the court. 

(4)
“The value of the service rendered”: the remuneration of an appointee should reflect and should be fixed and approved so as to reward the value of the service rendered by the appointee, not simply to reimburse the appointee in respect of time expended and cost incurred.

(5)
“Fair and reasonable”: the amount of the remuneration to be fixed and approved by the court should be fair and reasonable and represent fair and reasonable remuneration for the work properly undertaken or to be undertaken.

(6) “Proportionality”:

(i) “proportionality of information”: in considering the nature and extent of the information which should be provided by an appointee in respect of an application for the fixing and approval of his remuneration the court, the appointee and any other parties to the application shall have regard to what is proportionate by reference to the amount of remuneration to be fixed and approved, the nature, complexity and extent of the work to be completed (where the application relates to future remuneration) or that has been completed by the appointee and the value and nature of the assets and liabilities with which the appointee will have to deal or has had to deal;

(ii) “proportionality of remuneration”: the amount of remuneration to be fixed and approved by the court should be proportional to the nature, complexity and extent of the work to be completed (where the application relates to future remuneration) or that has been completed by the appointee and the value and nature of the assets and/or potential assets and the liabilities and/or potential liabilities with which the appointee will have to deal or has had to deal, the nature and degree of the responsibility to which the appointee has been subject in any given case, the nature and extent of the risk (if any) assumed by the appointee and the efficiency (in respect of both time and cost) with which the appointee has completed the work undertaken;

(7) “Professional guidance”:  In respect of an application for the fixing and approval of the remuneration of an appointee, the appointee may have regard to the relevant and current statements of practice promulgated by any relevant regulatory and professional bodies in relation to the fixing and approval of the remuneration of an appointee.  In considering an application for the fixing or approval of the remuneration of an appointee, the court may also have regard to such statements of practice and the extent of compliance with such statements of practice by the appointee.

(8) “Impracticability”: where the appointee has not, either upon or shortly after the commencement of his appointment, sought to have the basis upon which his remuneration is to be fixed approved by the members of the partnership or the company, the creditors’ committee, the liquidation committee or the general body of creditors (as appropriate) and in circumstances where the appointee considers that it will be impracticable to have his remuneration fixed and/or approved in such a manner, he may, as soon as reasonably practicable after his appointment, apply to the court to have the basis upon which he is to be remunerated fixed and for directions as to the manner in which his remuneration is to be approved (which may include provision for payments to be made on account).  In circumstances where such an application may be made, to the extent that such an application is not made but the appointee subsequently makes an application to the court for the fixing and approval of the whole or any part of his remuneration, an explanation as to why no earlier application was made shall be provided to the court.

PART TWO
THE FIXING AND APPROVAL OF REMUNERATION

4.
DISTRIBUTION OF BUSINESS

4.1
All applications for the fixing and approval of the remuneration of an appointee shall in the first instance (unless otherwise ordered by the court, having regard to the particular circumstances of an application) be made, where the court is the High Court to a Registrar or a District Judge in the appropriate District Registry of the High Court or, where the court is a County Court, a District Judge in the appropriate County Court.

4.2
On the hearing of the application the court shall consider the evidence then available to it and may either summarily determine the application or adjourn it giving such directions as it thinks appropriate.  Such directions may include a direction that:

(1)
an assessor or a Costs Judge prepare a report to the court in respect of the remuneration which is sought to be fixed and approved; and/or

(2)
the application be heard by the Registrar or the District Judge sitting with or without an assessor or a Costs Judge or by a Judge sitting with or without an assessor or a Costs Judge.

4.3
In the usual course an application for the fixing and approval of the remuneration of an appointee should be determined by a Registrar or a District Judge sitting without an assessor or a Costs Judge and without the need for a report from an assessor or a Costs Judge.

4.4
The court may give the directions referred to in paragraphs 4.2(1) and (2) where it considers this to be appropriate having regard to the size and complexity of the case or in the event that the application gives rise to complicated issues of fact or of law.  The court ought only to make an order for the involvement of a Costs Judge in circumstances where it considers the involvement of an assessor is (for whatever reason) not appropriate and that the application can only properly be determined by reference to the particular expertise and assistance that can be provided by a Costs Judge.

4.5
A list of suitably qualified persons appointed by the court to act as assessors in respect of applications for the fixing and approval of the remuneration of an appointee is available from the court.  

4.6
The reasonable costs of an assessor appointed by the court shall be paid from the assets under the control of the appointee. 

5.
RELEVANT CRITERIA AND PROCEDURE

5.1
When considering an application for the fixing and approval of the remuneration of an appointee the court shall have regard to the objective, the guiding principles and all relevant circumstances including the matters referred to in paragraph 5.2 and where appropriate paragraph 5.3, each of which should be addressed in the evidence placed before the court.

5.2 On any application for the fixing and approval of the remuneration of an appointee, the appointee should:

(1)
Provide a narrative description and explanation of:

(i) the background to, the relevant circumstances of and the reasons for the appointment; 

(ii) the work undertaken or to be undertaken in respect of the appointment and in respect of which work the remuneration of the appointee is sought to be fixed and approved, which description should be divided, insofar as possible, into individual tasks or categories of task.  General descriptions of work, tasks, or categories of task should (insofar as possible) be avoided;

(iii)
the reasons why it is or was considered reasonable and/or necessary and/or beneficial for such work to be conducted, giving details of why particular tasks or categories of task were undertaken and why such tasks or categories of task are to be undertaken or have been undertaken by particular individuals and in a particular manner;

(iv)
the amount of time to be spent or that has been spent in respect of work to be completed or that has been completed and in respect of which the fixing and approval of remuneration is sought and which it is considered is fair, reasonable and proportionate; 

(v)
what is likely to be and has been achieved, the benefits that are likely to and have accrued as a consequence of the work that is to be or has been completed, the manner in which the work required in respect of the appointment is progressing and what, in the opinion of the appointee, remains to be achieved.

(2)
Provide details sufficient for the court to determine the application by reference to the criteria which is required to be taken into account by reference to the Insolvency Rules and any other applicable enactments or rules relevant to the fixing and approval of the remuneration of an appointee.

(3)
Provide a statement of the total number of hours of work undertaken or to be undertaken in respect of which the fixing and approval of remuneration is sought, together with a breakdown of such hours by individual member of staff and individual tasks or categories of tasks to be performed or that have been performed.  Details should also be given of:

(i)
the tasks or categories of tasks to be undertaken as a proportion of the total amount of work to be undertaken in respect of which the fixing and approval of remuneration is sought and the tasks or categories of tasks that have been undertaken as a proportion of the total amount of work that has been undertaken in respect of which the fixing and approval of remuneration is sought; and

(ii)
the tasks or categories of task to be completed by individual members of staff or grade of personnel including the appointee as a proportion of the total amount of work to be completed by all members of staff including the appointee in respect of which the fixing and approval of remuneration is sought, or the tasks or categories of task that have been completed by individual members of staff or grade of personnel as a proportion of the total amount of work that has been completed by all members of staff including the appointee in respect of which the fixing and approval of remuneration is sought. 

(4)
Provide a statement of the total amount to be charged for the work to be undertaken or that has been undertaken in respect of which the fixing and approval of remuneration is sought which should include:

(i) a breakdown of such amounts by individual member of staff and individual task or categories of task performed;

(ii) details of the time expended and the remuneration charged in respect of each individual task or category of task as a proportion (respectively) of the total time expended and the total remuneration charged.

In respect of an application pursuant to which the amount of the appointee’s remuneration is to be fixed and approved on the basis of a percentage of the value of the assets realised and/or distributed, the appointee shall provide (for the purposes of comparison) the same details as are required by this paragraph (4), but on the basis of what would have been charged had he been seeking remuneration on the basis of the time properly spent by him and his staff.

(5)
Provide details of each individual to be engaged or who has been engaged in work in respect of the appointment and in respect of which the fixing and approval of remuneration is sought, including details of their relevant experience, training, qualifications and the level of their seniority.

(6)
Provide an explanation of:

(i) the steps, if any, to be taken or that have been taken by the appointee to avoid duplication of effort and cost in respect of the work to be completed or that has been completed in respect of which the fixing and approval of the remuneration is sought; and

(ii) the steps to be taken or that have been taken to ensure that the work to be completed or that has been completed is to be or was undertaken by individuals of appropriate experience and seniority relative to the nature of the work to be or that has been undertaken.

(7)
Provide details of the individual rates charged by the appointee and members of his staff in respect of the work to be completed or that has been completed and in respect of which the remuneration is sought to be fixed and approved.  Such details should include:

(i)
a general explanation of the policy adopted in relation to the fixing or calculation of such rates;

(ii)
in relation to charges in respect of secretarial, administrative and cashiering services (and/or such other charges as might also otherwise be regarded as an overhead cost forming a component part of the rates charged by the appointee and members of his staff), an explanation as to why (where this is the case) such costs are to be or have been charged for separately together with confirmation that where such work is to be or has been charged for separately such work will not or has not also been charged for as part of the rates that are to be or have been charged by the appointee and/or members of his staff;

(iii) a description of the manner in which the appointee and members of his staff record the nature of the work they will undertake or have undertaken in respect of which the fixing and approval of remuneration is sought and the manner in which the amount of time spent in carrying out such work is recorded. This explanation should include, in circumstances where time is charged for on the basis of a unit of time a description of such unit and the practice and policy applied in recording time spent by reference to that unit. 

As regards sub-paragraphs (i) to (iii) of this paragraph (7) only sub-paragraph (iii) shall apply to applications to which paragraph 5.3 applies.

(8)
Where the application for the fixing and approval of remuneration is in respect of a period of time during which the charge out rates of the appointee and/or members of his staff engaged in work in respect of the appointment have increased, provide an explanation of the nature, extent and reason for such increase and the date when such increase took effect.  This paragraph (8) does not apply to applications to which paragraph 5.3 applies.

(9)
Provide details of any remuneration previously fixed and approved in relation to the appointment (whether by the court or otherwise) including in particular the amounts that were previously sought to be fixed and approved and the amounts that were in fact fixed and approved and the basis upon which such amounts were fixed and approved.

(10)
In order that the court may be able to consider the views of those persons which the appointee considers have an interest in the assets that are under his control, provide details of:

(i)
what (if any) consultation has taken place between the appointee and those persons and if no such consultation has taken place an explanation should be given as to the reason why; and

(ii)
the number and value of the interests of the persons consulted including details of the proportion (by number and by value) of the interests of such persons by reference to the entirety of those persons having an interest in the assets under the control of the appointee.

(11)
Provide such other relevant information as the appointee considers, in the circumstances, ought to be provided to the court.

5.3 This paragraph applies to applications where the remuneration of the appointee is to be fixed and approved on the basis of a percentage of the value of the assets realised and/or distributed.  On such applications in addition to the matters referred to in paragraph 5.2 (as applicable) the appointee shall:

(1)
Provide a full description of the basis of and reasons for his remuneration being sought to be fixed and approved by reference to a percentage of the value of the assets realised and/or distributed.

(2)
Provide a full explanation of the basis upon which the percentage rates to be applied to the values of the assets realised and/or distributed have been chosen.

(3)
Provide a statement that to the best of the appointee’s belief the percentage rates which are sought to be applied are similar to the percentage rates that are applied or have been applied in respect of other appointments of a similar nature.

(4)
By reference to the matters contained in paragraph 5.2 (as applicable), provide a comparison of the amount to be charged by reference to a percentage of the value of the assets realised and/or distributed and an estimate of the amount that would otherwise have been charged if the remuneration was to be fixed by reference to the time properly given by him and his staff.

(5)
Provide a comparison between the amounts to be charged by reference to a percentage of the value of the assets realised and/or distributed using the percentage rates sought to be fixed and approved by the court and the percentage rates provided for by the scale of fees referred to in Schedule 6 to the Insolvency Rules.

5.4 If and insofar as any of the matters referred to in paragraph 5.2 or 5.3 (as appropriate) are not addressed in the evidence placed before the court on the hearing of an application for the fixing and approval of the remuneration of an appointee an explanation for why this is the case should be included in such evidence.

5.5 Notwithstanding that the expenses and disbursements of the appointee and his staff are not required to be approved by the court on any application by the appointee for the fixing and approval of his remuneration, a summary of the amount and nature of such expenses and disbursements incurred during the relevant period should be provided as should an explanation of the steps taken by the appointee to subject such expenses and disbursements to critical scrutiny.

5.6 There should be included in the evidence placed before the court by the appointee in respect of any application for the fixing and approval of the remuneration of an appointee the following documents:

(1) A copy of the most recent receipts and payments account;

(2) Copies of any reports by the appointee to the persons having an interest in the assets under his control relevant to the period for which the remuneration sought to be fixed and approved relates; 

(3) Schedules or such other representations of the information referred to in paragraphs 5.2 and 5.3 such as are likely to be of assistance to the court in fixing and approving the remuneration of the appointee.  

(4) Evidence of consultation with those persons having an interest in the assets under the control of appointee in relation to the fixing and approval of the remuneration of the appointee. 

5.7
On any application for the fixing and approval of remuneration of an appointee the court may make an order permitting payments of remuneration to be made on account subject to final approval whether by the court or otherwise.

5.8
Unless otherwise ordered by the court (or as may otherwise be provided for in any enactment or rules of procedure) the costs of and occasioned by an application for the fixing and/or approval of the remuneration of an appointee shall be paid from the assets under the control of the appointee.

Chapter 24

21) Review of the Individual Voluntary Arrangement Process
On 19 July 2004, the Insolvency Service hosted a forum to discuss Individual Voluntary Arrangements (IVAs) attended by a wide range of stakeholders.  From the opinions expressed at the forum, there appears to be a consensus that a re-examination of the individual voluntary arrangement process is overdue, particularly in the case of so called “consumer” debtors.  The forum was very useful for generating a general debate on IVAs but such an approach is too cumbersome for more comprehensive examination of the relevant issues.  Therefore the Insolvency Service has set up a smaller working group, representing a wide range of stakeholders, to examine in detail the possible reform of the IVA process.

The working group met for the first time on 21 September 2004 and the members are:

John Fairhurst of Payplan

Andrew Redmond of Debt Free Direct

Peter Hughes Holland of Numerica

Charles Howson of Accuma

Beverley Budsworth of Budsworth & Co

Pat Boyden of PWC

Steve Treharne of KPMG

Charles Rusbasan of Max Recovery Ltd

Euan McPherson of HBOS

Nick Pearson of Advice UK

Jan Smith of CCCS

The Insolvency Service would be pleased to receive views or comments on the IVA process to assist with the review.  Any such comments should be directed to Tracy Stanhope (contact details below).

Any enquiries arising from this article may be directed to Tracy Stanhope, Section Head, Policy Unit, PO Box 203, 21 Bloomsbury Street, London WC1B 3SS; telephone: 020 729 6734; e‑mail: Tracy.Stanhope@insolvency.gsi.gov.uk
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