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Chapter 3 

10) Regional Trustee and Liquidator Units

As you will no doubt be aware, over the last 18 months the Insolvency Service (the Service) has centralised the trustee/liquidator function that Official Receivers (ORs) carry out into regional units (details below).  Perhaps not surprisingly, these units are called Regional Trustee and Liquidator Units (RTLUs).  The purpose of the RTLUs is to take on all trustee and liquidator work which the OR in the local office would otherwise carry out.  With this in mind, and in line with the emphasis of the Enterprise Act 2002 to ensure that the best return possible is made to creditors, the Service will inevitably actively seek practitioner appointments in fewer asset realisation cases than we have up until now.  This will, in the main, affect cases with income payments orders or agreements (the OR has been retaining more of these cases for some time in any event) and straightforward realisations of assets such as cash at bank or interests in a bankrupt’s home with a willing purchaser.  In addition, it was previously the OR’s practice to offer batches of small credit balance cases; RTLUs will not seek the appointment of a practitioner in these cases but will distribute any balance to creditors.  Bankruptcy cases which are being dealt with by the Service’s Protracted Realisations Unit will not be affected.  Article 3 of Chapter 18 (Dear IP Issue 18) refers to these cases.

If, in any case, creditors actively seek the appointment of a practitioner, the OR will, as now, do whatever is necessary to effect an appointment, either through a meeting or a Secretary of State appointment.  In such instances it is unlikely that the case will have been transferred to the RTLU.  However, there may be some cases that are initially referred to the RTLU in which it will be appropriate to seek a Secretary of State appointment of a practitioner.  The RTLUs will be using the local office rota system for the referral of such cases.

Any enquiries arising from this article may be directed to Ms Sam Roberts, of Official Receiver Operations, email Sam.Roberts@insolvency.gsi.gov.uk or  telephone 020 7291 6824

The RTLUs are/will be located at the following OR’s offices:
	Region
	Office
	OR

	Anglia
	Ipswich
	Liz Thomas

	London
	London (includes Croydon)
	Christine McCreath

	Midlands
	Birmingham
	Robert White

	North East
	Stockton
	Bob Patterson

	North West
	Manchester
	Paul Cropper

	South East
	Canterbury
	Brian Inglis

	South West
	Swansea
	Ian Carter


Chapter 11 

5) Insolvency Rules 1986 Rule 4.90 – Crown Set-Off - Sums paid to former employees set off against a VAT refund 

Insolvency practitioners should be aware of the decision in Secretary of State for Trade and Industry v Frid, [2004] UKHL 24, where the House of Lords considered the right of Crown set-off in liquidations

Rule 4.90 of the Insolvency Rules 1986 (IR’86) governs the right of set-off between an insolvent company and its creditors, and states that 

“(1) This rule applies where, before the company goes into liquidation there have been mutual credits, mutual debts or other mutual dealings between the company and any creditor of the company proving or claiming to prove for a debt in the liquidation. 

(2) An account shall be taken of what is due from each party to the other in respect of the mutual dealings, and the sums due from one party shall be set off against the sums due from the other.”  

As a result of West End Networks Limited entering into voluntary liquidation and being unable to provide for the compensatory notice pay and redundancy payments, due to nine former employees under sections 35 and 188 of the Employment Rights Act 1996 (ERA’96), the Secretary of State (SoS) became liable under sections 166(1)(b) and 167(1) of that Act to pay all or part of them out of the National Insurance Fund.  Consequently, under this obligation, the Secretary of State paid the employees £11,574.49 and by virtue of section 167(3) ERA’96, all of the rights and remedies of the employees against the company thus vested in her.

The company was due a VAT refund and HM Customs & Excise allocated their VAT credit rateably between the three Crown claimants for outstanding PAYE and National Insurance contributions and the Secretary of State for the payments to the employees.  The Secretary of State received £2,344.03 as her share and accordingly submitted a proof in the liquidation for £9,230.46 allowing for the sum received in respect of the VAT credit.  The liquidator rejected the proof and the Secretary of State appealed against the decision of the liquidator.  The Registrar was bound by an earlier decision of the Court of Appeal and upheld the liquidator’s decision to reject the proof in the lesser amount.  A further appeal by the Secretary of State to the High Court was rejected for the same reason.  Leave was granted to the SoS to appeal to the House of Lords to consider the principle.

The issue to be considered was whether, in determining the company’s claims against the Crown, or the Crown’s right to prove in the liquidation, the VAT credit should have been set off against the claim of the Secretary of State under section 167(3) ERA’96.  The question was thus whether the requirements of rule 4.90 IR’86 were satisfied, with the liquidator of the company contending that there was no debt owing under section 167(3) at the date of insolvency, that there was only a possibility that such a debt would come into existence afterwards.

Lord Hoffman considered whether rule 4.90 IR’86 had been complied with in the circumstances of the case.  There was no doubt that the liability to repay VAT existed at the date of insolvency but nothing was yet due under section 167(3) ERA’96.  Lord Hoffman stated that for the purpose of rule 4.90(2), it was not necessary for the debt to be due and payable before the insolvency date; that it was sufficient that there should have been an obligation arising out of the terms of a contract or statute by which a debt would become payable upon the occurrence of some future event(s).

Lord Hoffman extended this principle to cover a contingent liability arising out of statute, stating that if a statutory origin does not prevent set-off in the case of debts due and payable at the date of insolvency, he could see no reason why it should make a difference that the statute creates a contingent liability which exists at the insolvency date but only falls due for payment and is paid afterwards.  In the case in point, the failure of the insolvent employer to pay was the contingency which crystallised the liability imposed on the Secretary of State by sections 166 and 167 ERA’96, whilst the payment of those liabilities, in turn, was the contingency upon which the right of subrogation depended.  When it became payable, it was a debt arising out of a statutory obligation which existed before the date of insolvency and could thus be set‑off.

Lord Hoffman concluded that, in this case, there was no difficulty in reconciling the Crown’s set-off with segregation of the various funds, as the constitutional accountability of the Crown to Parliament for expenditure of public money, means that the Crown may have to deal differently with money from different sources.  All that happened was that HM Customs & Excise wrote three cheques, to the Inland Revenue, the DSS and for the Secretary of State, instead of just one cheque to the company, thus preserving the proprieties of public finance.

The appeal by the Secretary of State was allowed and, after providing for the set-off of £2,344.03, the proof for the outstanding amount was accepted by the liquidator accordingly.

The Insolvency Service considers that the decision would also apply in bankruptcy cases.

Any queries arising from this article should be directed towards Steve Quick, Director of Policy, on 020 7291 6747

6) Guidance booklet for employees/RP1 claim form.

In January Redundancy Payment Directorate (RPD) wrote to all insolvency practitioners about the introduction of an updated booklet that replaced “Your rights if your employer is insolvent (PL718)”.  The new booklet is called “Redundancy and Insolvency: A Guide for Employees”, which includes a tear‑off RP1 claim form.  It aims to give claimants much clearer and more compact information about making a claim to a Redundancy Payments Office and the payments to which they are entitled.  RPD would be grateful if insolvency practitioners would ensure that this new booklet is issued to all redundant employees rather than the old PL718 booklet, the Redundancy Payments Charter and separate form RP1.  The new booklet can be ordered in the normal way from the DTI Publications Order Line.

The new booklet advises applicants to apply straight away for Jobseekers Allowance or other benefits they may be entitled to.  RPD will deduct any such benefits from Compensatory Notice Pay, whether or not they are claimed, so please could you reinforce this message to redundant employees when you issue the booklet.

Any enquiries arising from this article should be directed towards Steve Clarke of Redundancy Payment Directorate on 020 7637 6477.
Chapter 13

17) Information to Official Receivers following the Court of Appeal decision in Spectrum Plus Limited

Following the decision of the Court of Appeal in the matter of National Westminster Bank plc v Spectrum Plus Limited and others  [2004] All ER (D) 390 (May) the case will be referred to the House of Lords.  Until that hearing it is difficult for the Insolvency Service to provide definitive guidance on this issue.  However, insolvency practitioners may be interested to read the advice recently prepared for Official Receivers, an extract of which is set out below. 

Sir Andrew Morritt gave judgment in the High Court in the matter of National Westminster Bank plc v Spectrum Plus Limited and others [2004] 2 WLR 783.  The Vice-Chancellor, in giving judgment, followed the position of the Privy Council in the matter of Agnew v The Commissioners of Inland Revenue (Brumark).

The Bank appealed the decision of the Vice Chancellor.  On 26 May 2004 the Court of Appeal gave a unanimous decision and allowed the appeal.

The Court of Appeal was comprised of the Master of the Rolls, Lord Philips, Lord Justice Jonathan Parker and Lord Justice Jacob.  In allowing the appeal they upheld the decision in Siebe Gorman & Co Limited v Barclays Bank Ltd [1979] 2 Lloyds Rep 142, (Siebe Gorman).

As a consequence the position of fixed charges over book debts remains confused.  HM Customs & Excise, the Commissioners of Inland Revenue and the Secretary of State for Trade and Industry, who are joint respondents in this matter, will seek permission to appeal to the House of Lords.

The Court of Appeal found that the debenture held by the National Westminster Bank plc (the Bank) over the assets of Spectrum Plus Limited (Spectrum) did create a fixed charge over book debts.  The debenture followed a standard form used over the last 25 years by all major clearing banks.  The terms of the debenture, essentially, follow the clauses which had been approved as creating an effective fixed charge over present and future book debts by Mr Justice Slade in the case of Siebe Gorman.

Official Receivers may recall that in the Spectrum case in the High Court the Vice Chancellor had drawn heavily on the decision of the Privy Council in the case of Brumark and Lord Millett's three-staged process in deciding whether a charge was a fixed charge or a floating charge.  Applying those conclusions, the Vice Chancellor determined that a restriction within the debenture, which nevertheless allows the collection and free use of the proceeds of the book debts, is inconsistent with the nature of a fixed charge.  The Vice Chancellor "very reluctantly" concluded that Siebe Gorman was wrong.

The Court of Appeal overturned this decision and concluded that Siebe Gorman should be upheld.  A prohibition on disposing of book debts prior to collection, together with an obligation to pay the proceeds into an account, in the judgment of the Court of Appeal was sufficient to give rise to a fixed charge on book debts.  If the bank is in a position to exercise control over the book debts, then this is sufficient, whether or not the bank does exercise that control.

The Court also considered that, notwithstanding that Siebe Gorman was upheld on legal grounds, Siebe Gorman should be upheld on public policy grounds.  Over the last 25 years banks, borrowers and guarantors have proceeded on the basis that debentures based on the Siebe Gorman decision will create a fixed charge over book debts.  The need for commercial certainty requires that Siebe Gorman be followed.

Conclusion

It is anticipated that leave to appeal to the House of Lords will be granted.  Whilst it is hoped that the matter might be dealt with expeditiously, there is still some time to go before the matter is determined conclusively.

Official Receivers should therefore continue to follow advice previously given in relation to book debts where the charge is considered to be a floating charge as the elements of control, as described in Brumark, over the collection and disposition of the debts are absent.  That advice was to agree a way forward with the debenture holder so that the collection of debts is not imperilled, and to deposit the realisations in a suspense or other appropriately named account and held until the legal position becomes clearer.

Offers by debenture holders, for example, to divide (disputed) book debt realisations equally to enable a case to be closed pending further appeal in the Spectrum case should still be refused but if, in the unlikely event that creditors, including creditors for liquidation expenses, are willing to consent to such an arrangement in an individual case, without setting a precedent, to progress it, such an offer might be accepted. 

Note:  Leave to appeal to the House of Lords has been granted since the guidance was provided to Official Receivers

Any enquiries arising from this article should be directed towards Devorah Burns, of Insolvency Practitioner Policy Section, telephone number: 020 7291 6770

18) Guidance issued to Insolvency Service staff regarding allowable expenses when considering an income payments agreement (IPA) or income payments order (IPO)

In response to queries raised, IPs may be interested in the following guidance issued to Official Receivers.

In order to achieve as consistent a policy as possible when dealing with IPAs and/or IPOs, an internal notice was issued to Insolvency Service staff setting out guidance on what may be regarded as acceptable family expenditure before an IPA or IPO should be considered. This guidance has now been incorporated into Chapter 31.7 of the Insolvency Service’s Technical Manual, which is general guidance to staff on the administration of bankruptcy and compulsory liquidation cases and is available on‑line through the Freedom of Information Publications Scheme (www.insolvency.gov.uk/pubsscheme). It should be remembered that the guidance is exactly that – ie guidance.  Individual cases and circumstances will always be considered on their own merits.

In addition to the Technical Manual, Insolvency Service staff are guided towards the Family Expenditure survey, which is carried out each year by the Office of National Statistics. A link to the family Spending Review for 2002/03 is: www.statistics.gov.uk/StatBase/Product.asp?vlnk=361. 

Once a person’s real disposable income has been assessed, ie the income remaining after all expenditure necessary to finance the reasonable domestic needs of the bankrupt and his/her family, the Service guide is that between 50 and 70% of this should be sought by way of monthly payments under an IPA or, if necessary, an IPO. As a general rule, the higher the real disposable income, the higher the percentage which should be sought. Guidance as to what amount is appropriate is contained in the table attached. Again, it should be stressed, this is a guide to staff only; all cases should be judged on their own merits and circumstances.

Any enquiries arising from this article should be addressed to Sam Roberts (OR Operations Section) on 020 7291 6824 or Sam.Roberts@insolvency.gsi.gov.uk. 

	IPO/IPA table
	
	
	
	
	
	

	All figures are on a monthly basis
	
	
	
	
	

	Surplus income
	Amount to be paid
	% of disposable
	
	Surplus income
	Amount to be paid
	% of disposable

	£
	£
	income
	
	£
	£
	income

	50
	Nil
	
	
	330
	198
	60

	60
	Nil
	
	
	340
	204
	60

	70
	Nil
	
	
	350
	231
	66

	80
	Nil
	
	
	360
	238
	66

	90
	Nil
	
	
	370
	244
	66

	100
	50
	50
	
	380
	251
	66

	110
	55
	50
	
	390
	257
	66

	120
	60
	50
	
	400
	264
	66

	130
	65
	50
	
	410
	271
	66

	140
	70
	50
	
	420
	277
	66

	150
	75
	50
	
	430
	284
	66

	160
	80
	50
	
	440
	290
	66

	170
	85
	50
	
	450
	297
	66

	180
	90
	50
	
	460
	304
	66

	190
	95
	50
	
	470
	310
	66

	200
	100
	50
	
	480
	317
	66

	210
	105
	50
	
	490
	323
	66

	220
	110
	50
	
	500
	350
	70

	230
	115
	50
	
	510
	357
	70

	240
	120
	50
	
	520
	364
	70

	250
	150
	60
	
	530
	371
	70

	260
	156
	60
	
	540
	378
	70

	270
	162
	60
	
	550
	385
	70

	280
	168
	60
	
	560
	392
	70

	290
	174
	60
	
	570
	399
	70

	300
	180
	60
	
	580
	406
	70

	310
	186
	60
	
	590
	413
	70

	320
	192
	60
	
	600
	420
	70


19) Joint Insolvency Committee’s response to the Insolvency Practices Council’s recommendations

In their 2003 Annual Report the Insolvency Practices Council (IPC) made four recommendations to the bodies involved in the insolvency profession.  The Annual Report can be viewed in full on the IPC’s website at www.insolvencypractices.co.uk.

The Joint Insolvency Committee (JIC) has recently responded to the IPC on their recommendations, and practitioners may be interested to read a summary of both recommendations and the responses, which are given below:

Recommendation 1

Individual Voluntary Arrangements (IVA)

The IVA as currently structured is too complex and, therefore too expensive for cases of personal indebtedness.  Consideration should be given by the profession in conjunction with the Insolvency Service to designing a simpler product, which would suit many more cases.

JIC response

The JIC fully support the comments made within your first recommendation.  This issue has been debated in many forums recently and we hope that your comments will assist the debate, which must be channelled towards the development of an alternative procedure.

We have written in these terms to the Insolvency Service and look forward to contributing to the progress of this issue in future.

Recommendation 2

Regulation and monitoring

The Recognised Professional Bodies (RPBs) need to adopt a more pro-active approach to regulation and not just when a complaint is made.  This may well require an enhancement of the number and quality of monitoring staff.

JIC response

The JIC is extremely concerned at the comments made within your second recommendation and in the body of the report concerning regulation and monitoring.  The comments are made without reference to any substantive supporting evidence and without identifying clearly how regulation and monitoring is not working. 

Although the substance of your report identifies the Joint Insolvency Monitoring Unit (JIMU) in particular, the JIC considers that the criticisms may be taken to apply across all monitors and considers it important to express its support for the monitors, both as to their quality and what they do; they are, after all, doing no more (and no less) than is required by the licensing bodies by which they are employed!

The monitoring system satisfies the Insolvency Service’s Principles for Monitoring Insolvency Practitioners.  Regular reviews are undertaken by the Insolvency Service and no suggestions for substantive change have been made.

The monitors meet on a regular basis to exchange views and to ensure consistency of approach. All monitors are aware of the importance of distinguishing between significant issues such as remuneration, bonding, accuracy of information and disclosure against less significant details. However, even some areas which could be regarded as minutiae must be drawn to the attention of the IP as these are invariably statutory requirements. They are likely to contribute to an overall assessment of how the IP is performing.  The significance of the issue raised will be a factor in considering whether regulatory action is necessary.

If the IPC does in fact have evidence to support its assertions, the JIC would ask that details of the evidence are now provided to it, or to the licensing bodies individually, if this is more appropriate.  That would provide a better and clearer basis for discussion about the comments and recommendations.

Recommendation 3

Joint Disciplinary Body

The RPBs could consider creating a joint disciplinary body in a similar way to that created by the Actuaries or at least a joint fact-finding and investigation unit.

JIC response 

The Report does not indicate why the insolvency profession would be better served by the creation of a joint disciplinary body or fact-finding and investigation unit.  Without further persuasive arguments, the JIC cannot see any merit in taking this recommendation forward. 

Recommendation 4

Aged Bankruptcy Cases
The large number of old bankruptcy cases being passed out by the Protracted Realisations Unit of the Insolvency Service are being dealt with in many different ways by IPs.  There does not appear to be a standard approach and we recommend that the Insolvency Service issue some form of guidance.

JIC response

The Insolvency Service has now issued a protocol for IPs handling cases which have been passed to them from the Protracted Realisations Unit.  This will alleviate concerns that practitioners are handling these cases in a variety of different ways.  The JIC noted that the Insolvency Service required practitioners to “sign up” to the protocol and would refer any cases where practitioners did not follow the protocol to their licensing body.

Any enquiries arising from this article should be directed towards Mike Chapman, Head of Insolvency Practitioner Policy Section and Insolvency Practitioner Unit, telephone number: 020 7291 6765

Chapter 14

12) Updating Details on the Rota

Insolvency Practitioners are reminded that any change in their business details, change of address, telephone number etc, should be notified to Insolvency Practitioner Policy Section, and to any local Official Receiver’s office where their details are on that Official Receiver’s rota for appointments.  This will ensure that the rota is kept up to date. Your assistance is appreciated.

Any enquiries regarding the above should be directed towards Val Field, Insolvency Practitioner Policy Section, 020 7291 6767

Chapter 17

29) Higher Education Act 2004 – Student Loans
In article 19 of this chapter [issue number 10, December 2003], information about the status of student loans in bankruptcy was provided to IPs.  As you are aware, the Insolvency Service received advice that student loan debts incurred under the Education (Student Loans) Act 1990 (ESLA)  (mortgage style loans) and incurred under the Teaching and Higher Education Act 1998 (THEA) (income contingent loans) were provable in bankruptcy.

On 1 July 2004 the Higher Education Act 2004 (HEA 2004), the responsibility for which falls to the Department for Educational and Skills (DfES), received Royal Assent.  Section 42 of the HEA 2004 makes changes to the existing student loan legislation and makes separate provisions for ESLA and THEA loans.

With effect from 1 July 2004 any person whose bankruptcy commenced (as defined by section 278 of the Insolvency Act 1986) on or after 1 July 2004 and who had a liability to repay a loan under ESLA is affected by the change, as such a loan is no longer a provable debt in the bankruptcy.

Those who obtained loans under THEA are at present not liable to repay the loan, as they continue to be a provable debt in the bankruptcy.  That position will change when the DfES bring forward revised regulations in support of the THEA; these are expected to come into force on 1 September 2004.  Once the regulations are in force THEA loans (like ESLA loans) will no longer be debts provable in bankruptcy. 

More information about the proposed revised THEA regulations will be provided to IPs in the next edition of Dear IP.  

Any enquiries arising from this article should be directed towards Andy Woodhead, of Policy Unit, telephone number: 020 7291 6738

30) Section 176A of the Insolvency Act 1986 (Share of Assets for unsecured creditors)

Following a number of queries received by the Insolvency Service regarding whether the proprietor of a floating charge may participate in any distribution of the prescribed part, we have revisited the relevant provisions of section 176A of the Insolvency Act 1986.

We would like to take this opportunity to clarify our understanding of the position, particularly in view of potentially conflicting information that we previously provided to some parties.  In our view, it is possible that the proprietor of a floating charge will not be able to participate in any distribution of the prescribed part for any shortfall in their security.  They will of course receive any surplus of the prescribed part where it exceeds the amount owed to unsecured creditors.  This opinion is based on our interpretation of section 176A(2)(b) of the Insolvency Act 1986, which, in our view, would have no effect if the proprietor of a floating charge holder was able to participate in any such distribution for any such shortfall.  Of course, it is important to emphasise that this opinion should be looked at solely as a statement of the Service’s view on the possible interpretation by the Courts of section 176A(2); but whether or not this view stands is a matter for the Courts.

However, we remain of the view that the net effect of the abolition of crown preference and the introduction of the prescribed part will be neutral on the holders of floating charges for those cases where the prescribed part applies.  The Insolvency Service has given an undertaking to evaluate the effectiveness of all the new provisions of the Enterprise Act 2002.  We will continue to monitor the practical application of the legislation and if necessary we will make any adjustments to the level at which the prescribed part is collected in order to correct any inequalities that become apparent. 

In order that the evaluation process is as effective as possible we would like to take this further opportunity to encourage all insolvency practitioners to return the Prescribed Part evaluation form in all cases where there is a floating charge.

Any enquiries arising from this article should be directed to Stephen Leinster, of Policy Unit, on 020 7291 6858

31) The Commonhold and Leasehold Reform Act 2002 
The Commonhold and Leasehold Reform Act 2002 (CLRA) comes into force on 27 September 2004 allowing freehold ownership of individual units in multiple occupancy premises such as blocks of flats, shopping precincts and office blocks. For example, in a block of flats, the flats would be individually owned on a freehold basis and the freehold of the common areas such as the staircases, lifts, car park and gardens would be owned by the commonhold association.  The flat owners would be known as the "unit holders" and the common areas as the "common parts". The association itself would be a company limited by guarantee where the unit holders would be the members.  As a company, it will be subject to the full range of insolvency procedures, as modified by sections 43 to 56 of the CLRA.  Subject to the CLRA the insolvency procedure would be conducted in the normal way.
Any enquiries arising from this article should be directed to Richard Favier, of Policy Unit, on 020 7637 6421

DEAR INSOLVENCY PRACTITIONER
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Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and the articles are not a full and authoritative statement of law

Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of The Service, and articles are not a full and authoritative statement of law
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