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Chapter 1
5) Administrator's Statements of Proposals
The Insolvency Service has become aware that a number of proposals being issued by administrators under paragraph 49 of Schedule B1 to the Insolvency Act 1986 are not complying with the letter of the law, let alone its spirit.

One of the aims behind the changes introduced by the Enterprise Act 2002 was to promote collectivity and transparency in corporate insolvency proceedings.  Creditors should be given sufficient information to allow them to participate in the proceedings in a meaningful way. 

Details of what must be included in an administrator’s statement of proposals are set out in paragraph 49 of Schedule B1 and Rule 2.33 of the Insolvency Rules 1986, inserted by the Insolvency (Amendment) Rules 2003. 

Rule 2.33(2)(m) provides that the proposal should contain details on how it is envisaged that the purpose of administration will be achieved.  Paragraph 111(1) of Schedule B1 provides that “the purpose of administration” means an objective specified in paragraph 3.  From this it is clear that administrators should not simply include all three objectives in the proposals, with no attempt to identify which is the relevant objective.

This view is supported by the provisions of paragraph 49(2)(b) which states that where applicable the statement of proposals should explain why the administrator has formed the view that the objective mentioned in paragraph 3(1)(a) or (b) cannot be achieved.  If it were acceptable for a proposal simply to set out the three objectives, then there would have been no reason to include the provisions in paragraph 49(2)(b). 

None of the above would prevent an administrator setting out in the statement of proposals a comparison of what would be the outcome for creditors if it were possible to rescue the company as a going concern against what would be achieved from, say, selling the constituent businesses to different buyers.  If the second objective gave a different result in timing or quantum the creditors could choose the objective that they prefer.

Any enquiries arising from this article should be directed towards Steve Leinster, Section Head, Policy Section, Tel: 020 7291 6858

Chapter 14

11) Details on the Insolvency Service Website

At the commencement of the Insolvency Service website IP database, http://www.insolvency-service.co.uk/newipsearch.htm existing practitioners were given the option for their details to appear.  A number of practitioners did not respond at the time and were therefore not included on the list.

In order for the website to be kept up-to-date, please advise whether you now wish your details to be included. Practitioners who wish their details to be removed, or updated in any way should contact us and the changes will be effected during the following month’s update.

It should be noted that the current practice is for all new practitioners to be automatically input on to the website, unless they specifically request otherwise.

Any enquiries regarding the above should be directed towards Val Field, Insolvency Practitioner Policy Section, 020 7291 6767

Chapter 17
28) Courts Act 2003 - High Court Enforcement Officers 
On 1 April 2004 section 99 of, and schedule 7 to, of the Courts Act 2003 came into force, which make significant changes to the way in which High Court writs of execution are executed.

In summary, with effect from 1 April 2004 the High Sheriffs of each county, and, where appropriate, other administrative districts, will no longer be involved in the processing of High Court writs of execution.  They will be replaced by High Court Enforcement Officers.  Many, but not all, of the former Under-sheriffs and Sheriff’s Officers will become High Court Enforcement Officers.  They will not be bound by geographical restrictions but will be able to accept instructions to act in any part of the country where they have chosen to carry on business.  Further, judgment creditors will be able to request that a particular High Court Enforcement Officer acts in the execution of such a writ, although writs will also be allocated for execution on a sequential basis. 

A High Court Enforcement Officers’ Association has been set up which has a website at www.hceoa.org.uk .

One of the consequences of this for IPs is that there is no longer any certainty about which High Court Enforcement Officer will hold any High Court writ of execution. For example, whereas in the past notice of an insolvency could have been sent to the Sheriff of Essex, now any one of about 50 High Court Enforcement Officers could be holding a High Court writ of execution against an insolvent’s assets in that county. To assist in lodging notices of insolvencies, it has been agreed with the High Court Enforcement Officers’ Association that notices (effectively under rule 12.19(2) of the Insolvency Rules 1986) will be sent to:

Nicesheriffs

Westwood Park

London Road

Little Horkesley

COLCHESTER

CO6 4BS

DX: 3654 Colchester.

“Nicesheriffs” is the name by which the National Information Centre for Enforcement is known.  It comprises a central register and database of information relating to the execution of High Court writs set up by the High Court Enforcement Officers’ Association

Although sending the insolvency notice to Nicesheriffs does not strictly comply with the terms of rule 12.19(2) of the Insolvency Rules 1986, it is expected that all of the High Court Enforcement Officers will accept the notice to that facility as complying with the rule. 

Enquiries concerning this article should be directed towards Mike Chapman, Insolvency Practitioner Policy Section  Tel: 020 7291 6765

Chapter 18
3) Transfer of bankruptcy cases to IPs from the Protracted Realisations Unit where the principal asset is a property interest – establishment of a new rota

Practitioners will be aware that the Enterprise Act has introduced provisions relating to the bankrupt’s family home which came into effect on 1 April 2004, details of which were given in issue 16.  Existing cases will be caught by the new provisions and there will be a transitional period of three years from commencement, at the end of which, property interests not dealt with by the trustee will revest in the same way as for post‑commencement estates.  

As practitioners will appreciate the Official Receiver acting as trustee ex‑officio is now dealing with a large number of cases where the debtor’s interest in the family home, whilst not of sufficient value to realise in the early stages of the case, has now acquired significant value.  If these interests are not dealt with within the next three years, creditors will be deprived of funds to which they are entitled.

Cases in which such property interests arise are currently administered by the Insolvency Service’s Protracted Realisations Unit (PRU), which reviews cases, establishes asset values and where the value is sufficient, seeks the appointment of an IP trustee by the Secretary of State from a rota of IPs who have expressed interest in undertaking this work.

Following discussions with representatives of the IP profession it has been decided that from 1 June 2004 appointments will be made on PRU cases from a new rota, with batches of cases being passed out to IPs without PRU first establishing asset values.  The advantage for IPs is that they will be able to start work on PRU cases earlier than if PRU continued to carry out initial work to establish asset values, and therefore have more time to conclude property asset realisations before 31 March 2007.

However, this will mean that some cases handed out to IPs will, on investigation, be found not to have assets that can be realised (eg where a property has been repossessed and PRU’s records have not been updated).

A protocol has been agreed with representatives of the IP profession to ensure that cases are handled in a consistent and appropriately sensitive manner, given that in many of the cases (and despite information and guidance provided by the Insolvency Service in the early stages of the administration) debtors mistakenly think there is a link between discharge and revesting of property interests.  It is an important part of the protocol that cases are not handed back to the OR where the IP ascertains that the assets are of insufficient value to realise.  

Agreement to abide with both the terms and the spirit of the protocol is a condition of entry onto the rota.  A copy of the protocol is set out on page 18.8 of this article.

Cases will be allocated on a regional basis and practitioners who wish to apply for inclusion on the rota should complete and return the application form at Annex B of this article to Bob Furniss at PRU.

Enquiries arising from this article should be directed to Robert White, Tel: 0121 698 4147

PROTOCOL FOR INSOLVENCY PRACTITIONERS TAKING BULK TRANSFERS OF PROPERTY INTEREST CASES FROM THE PROTRACTED REALISATION UNIT (PRU)

1. Copies of relevant documents on the original bankruptcy file regarding the property interest will be passed to the Insolvency Practitioner.  The Insolvency Practitioner will undertake the initial work and the costs attributable to verify and value the property interest

2. The Insolvency Practitioner will bear all initial costs of verifying and valuing the property interest, including the cost of a drive-by valuation; correspondence with the debtor, the Land Registry and the mortgagee, if appropriate; and a more detailed valuation if there is any doubt as to the value, or if the equity looks substantial.

3. The Insolvency Practitioner undertakes not to hand back the case to the PRU if he or she is unsuccessful in realising the equity in the property.  The IP also undertakes to remove any caution on the property, discharge any Charging Order under Section 313 of the Act, or serve revesting notices should it be appropriate.  

4. In some cases the debtor may be shocked to find out that there are still claims against his/her home many years after he/she has been discharged from bankruptcy.  When seeking to verify and realise the property interest, Insolvency Practitioners should ensure that dealings with the debtor are conducted with care and compassion.  A draft of a suitable letter prepared by an Insolvency Practitioner that could be sent to the debtor as soon as practicable after appointment follows at Annex A.

5. The Insolvency Practitioner agrees not to apply to the courts for repossession in circumstances where the available equity in the property, based on current valuations, is less than £5,000.

6. Every attempt will be made by the Insolvency Practitioner to settle with the debtor on advantageous terms, which would include allowing the debtor and/or his/her family to pay the equity to the Trustee over a reasonable period of time.  

7. When realising the property interest ,the appointed Insolvency Practitioner will arrange with the debtor a reasonable timetable to mitigate any feeling of pressure.  It is envisaged that the Insolvency Practitioner will obtain a formal valuation and put to the debtor the suggestion that a third party might consider acquiring the debtor’s interest in the property from the Practitioner as Trustee in Bankruptcy.  If a compromise has to be sought, the Insolvency Practitioner will revert to the creditors and enable them to give their views on whether the Practitioner should accept a compromise deal.

Annex A

Draft letter supplied by IP

Private and Confidential

Dear Sir 

Your Bankruptcy Affairs

I refer to the bankruptcy order made against you on  MACROBUTTON nomacro [date] and I would inform you that I was appointed your trustee in bankruptcy with effect from  MACROBUTTON nomacro [date].  A copy of my certificate of appointment is enclosed.

I note that you are a (joint) owner of a freehold property situated at  MACROBUTTON nomacro [address] with your wife. One of my jobs as trustee in bankruptcy is to realise your interest in the property for the benefit of your creditors.

I know that this will be a traumatic time for you, and with this in mind I should be obliged if you would contact me in the near future to either arrange a mutually convenient appointment for both yourself and your wife to attend my offices to discuss the way forward; or alternatively to discuss the case over the telephone, if that is more convenient.  I enclose a leaflet entitled “What will happen to my home?” which, again, will answer a number of the frequently asked questions in this situation.  I suggest that you read this leaflet prior to contacting me.  If you do not understand any of the points raised in the leaflet we can discuss these in due course.  To further assist you I enclose a leaflet from the Bankruptcy Advisory Service and suggest you contact Gill Hankey on the number provided who is able to provide independent advice. [It is possible that a charge may be made for any advice given]

In order for me to provide you with the exact figure to settle my interest in your property I require an up to date valuation to be undertaken on your property.  You can either arrange this with a local estate agent or alternatively I can arrange for a drive by valuation to be undertaken.  Kindly confirm within the next 14 days how you intend to proceed with this. 

I look forward to hearing from you and in the meantime, if you require any further information, please do not hesitate to contact me.

Yours sincerely

Trustee in Bankruptcy

Annex B

PROTRACTED REALISATION UNIT PROPERTY INTEREST ROTA

Application Form

Insolvency Practitioner Details:

	Name:
	

	Postal Address:


	

	Telephone Number:

Fax Number:


	

	Email Address:
	
	@

	Name of primary contact:


	


	Declaration:  In accepting cases from the Property Interest rota, I agree to abide by the protocol published in Chapter 18, Article 3, of Dear IP, Edition 18, dated May 2004

Signature:…………………………………………………………..

Dated:……………………………………………………………….


Please return this form to:

Bob Furniss

Protracted Realisation Unit

The Insolvency Service

4th Floor Ladywood House

45/6 Stephenson Street

Birmingham

B2 4DS

DX 713900 Birmingham 37 DX

Fax: 0121 698 4408

Email:Protracted.Realisation.Unit@insolvency.gsi.gov.uk 

Chapter 20
5) ADDITIONAL GUIDANCE FOR REPORTING OF OFFENCES UNDER S218(4) OF THE INSOLVENCY ACT 1986

As a result of feedback received on the guidance provided in Dear IP issue 17 regarding the reporting of potential criminal matters under s218(4) of the Insolvency Act 1986, additional sections have been added to cover other common allegations.

The guidance notes have therefore been updated, and are set out below.  However IPs should bear in mind that this guidance is not exhaustive and if other potential allegations come to light, these should be reported with full details for consideration.

GUIDANCE NOTES FOR REPORTING OF MATTERS UNDER S218(4) OF THE INSOLVENCY ACT 1986

General

If you are not submitting this report at the same time as the D1 report please provide a copy of the statement of affairs and report to creditors.  If no statement of affairs is available please provide brief details of the known assets and liabilities.

If allegations are made against a person who was not appointed as a director of the company, provide details of the evidence showing that they acted as such.

Please provide details of any other known proceedings, either initiated by the liquidator or by another party, eg the police, Inland Revenue, Customs & Excise.

Please note that these notes detail the most common allegations and are not exhaustive; any other suspected offences can and should be reported with full details.

Matters to be considered in the report:

Insolvency Act allegations:

s89 

· reasons for the change from members to creditors voluntary liquidation

· why there were not reasonable grounds for making the statutory declaration

s206(1)(a) – concealment of property/ s206(1)(b) – fraudulent removal of property

· details of the nature and value of the property

· evidence it belonged to the company

· evidence of non-disclosure/removal

· any benefits to the perpetrator/detriment to the creditors

· any explanation given for non-disclosure/removal

· details of any action taken to recover/realise the property for the benefit of creditors

206(1)(d) – false entry in any book/paper
· details of the false entry and any information as to the persons involved

· the correct state of the company’s affairs

· any explanation given for the false entry

s206(1)(e) – fraudulently parting with, altering, making any omission

· details of the document involved

· the individuals involved

· any benefit resulting from the action 

· any explanation given for the action

s208(1)(a) – failure to discover, and disposal of, property of the company

· details of the nature and value of the property

· evidence that it belonged to the company

· evidence of failure to discover and disposal of property

· evidence that individual involved knew it was company property

· benefit to the perpetrator/detriment to creditors

· any explanation given for the action

· details of any action taken to recover/realise the property for the benefit of creditors

s208(1)(b) – failure to deliver up company property
· details of the nature and value of the property

· details and evidence showing who has control/custody of the property

· any explanation given for the failure to deliver up

· details of any action taken to recover/realise the property for the benefit of creditors

s208(1)(c) – failure to deliver up accounting records

· details of any other individuals who may have been responsible for maintaining the records

· copy correspondence concerning the obligation to deliver up the records

· any explanation given for the failure to deliver up the records

· details of the accountants/auditors and any contact regarding the records

· details of any specific difficulties caused by the lack of records, quantified where possible

s208(1)(d) – false debt

· details of the amount of the debt

· evidence to show it is false

· intent behind proving the false debt (eg any special relationship with the supplier)

s209 – destruction/mutilation/falsification of company records

· details of the destruction/mutilation/falsification and any information as to the persons involved

· the true state of the company’s affairs

· benefit to the perpetrator/detriment to the creditors

· any explanation given  

S458 of CA - Fraudulent Trading

· details of the information suggesting that the business of the company was/may have been carried on with intent to defraud creditors or any other person, or for any fraudulent purpose

· copies of supporting documents including losses/claims from creditors

· details of any false statements to creditors and any dishonoured promises to pay enclosing relevant correspondence

· schedule of increasing indebtedness including details of any payments made to creditors

· details of any suspicious cash withdrawals, loss of stock, removal or disposal of company property

· excessive remuneration to officers?

· details of any property allegedly sold at an undervalue

s216 – use of a prohibited name

· do any statutory exceptions apply?

· were the provisions of the section brought to the director’s attention? If so, provide details

s235 – failure to co-operate

· details of the requests for co-operation or for the production of documents or information concerning the company’s affairs

· details of any detriment suffered to the administration of the company’s affairs

Companies Act allegations:

s221/222 – failure to maintain/preserve company records

· list the records delivered up

· details  of the records not delivered up

· detail attempts to obtain the missing records producing copy correspondence

· details of company officers who may have had responsibility for maintaining/preserving the records

· if records disposed of, detail any attempts to verify explanation given

· detail any specific matters in which the administration of the company’s affairs has been hampered, quantified where possible

· any explanation given for the failure to maintain/preserve/deliver up

· details of any contact with auditors/accountants regarding the records

Company Directors Disqualification Act allegations:

s11

· detail evidence that the bankrupt/former bankrupt acted in the management whilst undischarged producing copies of any relevant documents

s13

· detail evidence that the disqualified director acted in the management whilst disqualified producing copies of any relevant documents

Theft Act 1968 allegations

s17 - false accounting - for example re factored invoices

· details of number and amount of falsified invoices

· period involved

· amount currently owed to factoring company

· details of any contact with factoring company, in particular if they have indicated they would co-operate with any investigation/trial

· any explanation given

s 1 - theft of property - for example sale by officers of vehicles or other property leased or obtained on finance 

· Details of property stolen 

· Details of legal owner, relevant dates, value and sum obtained from sale (if known) and resultant loss to owner

· Facts which indicate that the transaction was/may have been dishonest

· Particulars of individuals involved including purchaser’s details where known

Other allegations include:

Forgery - Forgery and Counterfeiting Act 1981 - for example cheques, share certificates, debentures and any other valuable documents

· Details of any false document made, copied or used by an officer of the company or by any other person

· Information suggesting that the document has been falsified

· Details of any prejudice to any person resulting from the forged document 

Any queries on this article may be referred to Tracey McLean, Case Targeting Manager,  telephone 0121 698 4109, email Tracey.McLean@insolvency.gsi.gov.uk
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