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Chapter 3

9) Action after Loss of Authorisation – Successor Practitioner Register
In March 1995 The Insolvency Service invited insolvency practitioners to propose themselves for inclusion on a Successor Practitioner Register.  The aim of the Register was to provide a pool of practitioners willing to accept appointment as successor practitioner, primarily following the removal of an authorisation due to unfitness.

The Insolvency Service has now discontinued the Register.  Each of the Recognised Professional Bodies has developed their own procedures for selecting a successor in such circumstances and the Register is no longer required.

Where the Secretary of State removes or refuses an authorisation to act as an insolvency practitioner in cases involving unfitness, the Insolvency Practitioner Database will be used to select a successor practitioner on the basis of location, resources, experience and independence.

We would like to take this opportunity to thank those practitioners who volunteered themselves for the Register.

Enquiries arising from this article should be directed to Mike Chapman, Head of IP Policy Section, Tel: 020 7291 6772

Chapter 8

Note: the following article replaces article no. 13 of this chapter

15) New Administrations – Information to the Inland Revenue

The Inland Revenue has now requested that notification of the administration  (Rule 2.27 - Form 2.12B) for companies registered in England and Wales, be sent to the Revenue at the Enforcement & Insolvency Service (EIS), Durrington Bridge House, Worthing, West Sussex BN12 4SE.

Where the company is registered in Scotland notice of the administration should be sent to the Revenue at the Enforcement and Insolvency Service (EIS), Elgin House, 20 Haymarket Yards, Edinburgh, EH12 5WT. 

All subsequent reports, including details of the administrator’s proposals and details of any creditors’ meeting, should also be sent to the appropriate EIS, unless a specific request relating to that individual case is made.

Chapter 10
9) Extensions for Submission of D Reports/Returns

Enforcement Directorate, Case Targeting Team, welcomes Allan Mohan as the new Compliance Manager, replacing Ian Evans. IPs should contact Allan (e-mail Allan.Mohan@insolvency.gsi.gov.uk) in the first instance where they become aware of difficulties in achieving the six-month deadline for submission of D returns.  

IPs are reminded that there is no statutory power for any extension and that they should submit returns as soon as possible, ie as soon as they are able to make a decision.  It is not necessary for all lines of enquiry to have been exhausted if sufficient information is already available, and in particular where there are strong indications that the return will be a D1, then the earlier it is submitted the better.  

IPs are also reminded that any extension over six months must be justified and merely stating that enquiries are continuing will not be sufficient.  The request should provide details of the outstanding enquiries, how these will be progressed and what benefits they will have to the final report.  In future extensions will only be granted in retrospect where there are exceptional circumstances.

When deciding whether to request an extension, consideration should be given to the nature of the outstanding information, eg the receipt of a director’s questionnaire is unlikely to influence the decision whether disqualification proceedings are appropriate and the submission of the report/return should not be delayed for this reason.

It should also be noted that it is the IP’s responsibility to decide whether disqualification proceedings could be commenced; it is the Secretary of State’s decision whether any such proceedings are in the public interest.  Therefore any D2 submitted with accompanying documents will not be considered as a potential D1, it will be assumed that the IP has reached a decision to submit a D2 based on this information and it will not be reviewed further by the Case Targeting Team.  The only exception to this is where notice has been received that there is a particular interest in an investigation of the case where a D2 has been submitted, this will then be reviewed and queries may be raised with the IP.

Exceptionally, where there is very strong public/media interest in a case IPs should advise the Case Targeting Team as soon as such interest becomes evident.

Any queries on this article may be addressed to Tracey McLean, Case Targeting Manager at Ladywood House, 45-46 Stephenson Street, Birmingham B2 4UP, telephone 0121 698 4109, email Tracey.McLean@insolvency.gsi.gov.uk
10) New Reminder Letters

The Insolvency Service is increasingly aware from court judgments, from legal advice and in applying the principle of fairness required of the Secretary of State, of the need to reduce the time taken to bring disqualification proceedings against unfit directors.  From a wider perspective this also makes sense as earlier action against culpable directors will remove them from the market place and therefore reduce the risk to the public from future misconduct.  It should also allow a comfortable period before the limitation date to allow defendants more time to make representations to the Secretary of State with a view to establishing all the facts of a case and so avoiding inappropriate proceedings.

One element of the time taken to bring proceedings is the time taken for the officeholder to report to the Secretary of State.  The Service is currently reviewing all its investigation processes to identify efficiencies and must seek the co-operation of IPs in reporting within the statutory six-month period.

To assist IPs in their case management, from 1 April 2004 the Case Targeting Team will issue a reminder letter to IPs five months from the date of their appointment if they have not submitted a report or return by this time.  A further letter will be sent if no submission is received, or extension agreed, by one week before the expiry of the six-month period.

If no report or return is received by the six-month deadline, and no extension has been agreed, a further reminder will be issued and the failure to comply with the statutory reporting duties will be reported to the IP’s authorising body at that time.  The authorising body will be asked to deal with that issue as a formal complaint.

IPs’ attention is drawn to the guidance regarding the circumstances in which an extension will be considered set out in Article 9 of this chapter.

If an extension has been granted, but the report/return is not submitted by the agreed date, the IP’s authorising body will be notified of the breach without further reminders.

IPs are reminded that they may contact the Case Targeting Team (0121 698 4109) to discuss a case if they are unsure whether particular conduct warrants submission of a D1 report, although the Team will not direct the IP’s enquiries/investigation and the responsibility for the decision to report either fitted or unfitted conduct remains with the IP.

Any queries on this article may be addressed to Tracey McLean, Case Targeting Manager at Ladywood House, 45-46 Stephenson Street, Birmingham B2 4UP, telephone 0121 698 4109, email Tracey.McLean@insolvency.gsi.gov.uk
Chapter 13
16) Guidance to Official Receivers (ORs) on case administration

Some IPs have asked if they can be informed of changes in the guidance given to ORs on the case administration of bankruptcies and compulsory liquidations as a result of the Enterprise Act.

Guidance on case administration generally is made available to ORs and their staff in the form of a Technical Manual (Volume 1) and a Case Help Manual.  The Technical Manual is likely to be of most interest to IPs and contains full legislative references.  The Case Help Manual explains the processes to be adopted within the ORs’ offices, e.g. which statutory and internal forms and computer screens need to be completed, in order to give effect to the guidance contained in the Technical Manual.

The manuals are published on The Insolvency Service’s website under The Service’s Freedom of Information Act 2000 publication scheme at: www.insolvency.gov.uk/pubsscheme/main.htm .  Both manuals are being updated to take account of the changes provided by the Enterprise Act 2002 and related secondary legislation and the revisions should be available from 1 April 2004. Hard copies of the Manuals are not available.

Any enquiries arising from this article should be directed to Mike Chapman, IP Policy Section, Tel: 020 7291 6765

Chapter 15
	10) Contents of Proof of Debt Form in Bankruptcy, and Changes to the Procedures to be Adopted by the Official Receiver (OR) for Proving Debts

As a result of the legislative changes arising from the Insolvency (Amendment) Rules 2004, from 1 April 2004 the Official Receiver will only be required to send proofs of debt forms to creditors on request and will no longer be obliged to lodge proofs of debt in court on completion of the bankruptcy or winding up.    The new provisions will become effective on 1 April 2004 and they apply to all cases as from that date, irrespective of whether the bankruptcy or winding-up order was made before or after 1 April 2004. 

The information that is required to be detailed in the proof of debt forms themselves is set out in Rules 4.75(1) and Rule 6.98(1) of the Insolvency Rules 1986, both of which have been amended by the Insolvency (Amendment) Rules 2004 (Amendment Rules).

Unfortunately an error has crept into the Amendment Rules with the result that Rule 6.98(1)(b) and (d) incorrectly contain references to liquidation, rather than bankruptcy.

Whilst it is anticipated that users will read the appropriate bankruptcy references into those sub-rules, it has been decided that the error should be corrected.  This will be achieved in the Insolvency (Amendment No. 2) Rules 2004 (No. 2 Rules).

The No. 2 Rules will replace the words “on which the company went into liquidation” with “of the bankruptcy order” in Rule 6.98(1)(b) and “company” with “debtor” in Rule 6.98(1)(d).

The Amendment Rules will come into force on 1 April; 2004.  It is anticipated that the No. 2 Rules will come into force by the end of April 2004.

As the procedural changes to be adopted by ORs may be of interest to IPs, both in respect of advising creditor clients and to explain when proofs of debt are likely to be available in cases where they are appointed office holder in bankruptcies and compulsory liquidations, they are set out below.

From 1 April 2004, in the absence of a specific request, proof of debt forms will only be sent out by ORs in the following circumstances:  
· in cases in which a decision has been made to hold a meeting of creditors;

· in cases in which a dividend is to be paid (and assuming that proofs have not previously been sent out, eg for a meeting); normally the forms will be sent out when a distribution is to be made accompanied by a notice of intended dividend;
· in connection with an application for annulment in cases in which forms have not already been sent out; in such cases the proof will be accompanied by a standard letter;
· when the OR considers that the submission of formal proofs of debt would aid his or her investigation.

Creditors who are not sent a proof of debt form by the OR, but who wish to complete one, can access the form on The Service’s Internet site (http://www.insolvency.gov.uk/) or request one from the OR.

Any enquiries arising from this article should be addressed to Mike Chapman, IP Policy Section, Tel: 020 7291 6765 
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11) Petition Costs in Bankruptcy where the Bankruptcy Order is silent on the Payment Of Costs 

Form 6.25 (bankruptcy order on a creditor’s petition) does not make specific provision for reference to the payment of the petitioner’s costs and therefore in most cases the order is likely to be silent as to whether the costs should be paid from the estate.  Following a recent enquiry there appears to be some general uncertainty as to whether payment can be made to the petitioning solicitors where the order is silent. 

The view of The Insolvency Service is that petition costs should be paid in accordance with the priority set out in rule 6.224(1) of the Insolvency Rules 1986 (as amended) in all cases, unless the bankruptcy order specifically provides otherwise.  

Any enquiries arising from this article should be directed to Mike Chapman, IP Policy Section, Tel: 020 7291 6765

Chapter 17

24) Stamp Duty Land Tax

Stamp Duty Land Tax (SDLT) was introduced by the Finance Act 2003 and was effective from 1 December 2003. 

SDLT is a charge on land transactions which replaces stamp duty in respect of transfers of UK land and property.  The main change is that SDLT is a tax on transactions rather than documents.  As with stamp duty, the purchaser has to pay the SDLT and therefore it is unlikely that Insolvency Practitioners will ever need to pay SDLT.  The exception would be if land or property is acquired for the insolvent’s estate for consideration during the course of an insolvency.

SDLT is payable on most land and property transactions that occur on or after 1 December 2003, involving any estate, interest, right or power over land in the UK. SDLT therefore applies, among other transactions, to completions of transfers of freehold property and assignments, or grants, of leases.  There are a number of exclusions such as mortgages and similar securities interests, licenses to use or occupy land, and transactions for no chargeable consideration.  

The purchaser, or person acquiring the land or property, must notify the Stamp Office by submitting a “land transaction return” and paying the tax due within 30 days after the “effective date” of the transaction.  The “effective date” is generally the completion date.  The Inland Revenue will process the return and issue an SDLT certificate which will be required by the land registries before they will accept documents as evidencing a change of ownership. 

Most land transactions must now be notified to the Inland Revenue, even if no SDLT is payable. However, land transactions where there is no chargeable consideration do not have to be reported and instead can be self-certified.

Stamp duty will continue to be payable for documents completed before 1 December 2003 and will still apply to stocks and marketable securities. as SDLT only affects land transactions.

Full details of SDLT, including rates, exemptions, reliefs, payment procedures and penalties, are available from the Stamp Office at www.inlandrevenue.gov.uk/so.  

Sections 190 and 378 of the Insolvency Act 1986 provide that in a compulsory liquidation, creditors’ voluntary winding up or bankruptcy, certain documents are exempt from stamp duty and these provisions are unaffected by the introduction of SDLT.

Any enquiries arising from this article should be addressed to Lee Hewlett, Policy Section, on 020 7291 6730.

25) The Financial Collateral Arrangements (No. 2) Regulations 2003 (SI No. 2003/3226)

The Financial Collateral Arrangements (No.2) Regulations 2003 meet the Government’s commitment to implement Directive 2002/47/EC and came into force on 26 December 2003.

The Regulations prevent certain provisions of the Insolvency Act 1986 from applying to financial collateral arrangements.  These are arrangements whereby a lender takes a specific security interest in cash or tradable financial instruments, such as shares or bonds, or takes the cash or financial instruments themselves, as security for a loan.  Where a security interest in the financial collateral is taken (as opposed to a title transfer of the collateral itself), the arrangement only falls within the Regulations if the financial collateral is designated so as to be in the possession or under the control of the person taking that collateral as security. But the Regulations only apply to financial collateral arrangements (involving cash and shares, bonds and other tradable financial instruments) and not other forms of security (such as those involving plant, equipment or book debts etc). 

The provisions that are disapplied are those that would prevent enforcement of such security when the borrowing company is in, or has made an application for administration, or is in liquidation. 

The Regulations provide the benefit of certainty of payment for lenders because the onset of insolvency proceedings cannot interfere with their rights. It is expected that, as a result, this will reduce transaction costs and interest payments for companies that borrow money on this basis. Overall, the Regulations will also reduce the risk of a possible domino-effect type collapse in the financial markets, thought to be a possibility if one party to a transaction defaults on payment and the sums involved are so huge that it thereby causes the failure of the company expecting to receive the payment, which cannot then meets its payment obligations to others in the markets, thereby causing their failure and so on. 

The way in which the Regulations achieve these benefits is by allowing the lender to exercise its right to possession and allowing it to realise its security even when the debtor company is in or is approaching administration or liquidation or is subject to a CVA moratorium. That is particularly important in administration and during a CVA moratorium, where hitherto, a secured creditor has not been able to realise its security without permission.

The Regulations also provide, for example, that any disposition made after the commencement of a winding-up of the collateral taker or collateral provider, which would ordinarily be void under section 127 of the Insolvency Act 1986, is not void if the property in question is given as collateral under a financial collateral arrangement. Other provisions of the Insolvency Act 1986 that similarly do not apply to financial collateral arrangements include the share of assets for unsecured creditors specified in section 176A, if the charge referred to in that section was created or otherwise arose under a financial collateral arrangement. The power to disclaim financial collateral arrangements as onerous property in section 178 is also disapplied if either the collateral taker or collateral provider is being wound up, as is the avoidance of certain floating charges in section 245, if the charge in question was created or otherwise arose under a financial collateral arrangement.

A copy of the Regulations can be found at:

 http://www.legislation.hmso.gov.uk/si/si2003/20033226.htm.

Any enquiries arising from this article can be directed to Steve Quick, Director of Policy, Tel: 020 7291 6747.
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26) The Money Laundering Regulations 2003 (SI 2003/3075)

1. Money laundering is the term used for a number of offences involving the proceeds of crime (including tax evasion and fraud) or terrorist funds.  It is the process by which the identity of dirty money (i.e. the proceeds of crime and the ownership of those proceeds) is changed so that the proceeds appear to originate from legitimate sources.   It includes possessing, dealing with or concealing the proceeds of any crime or similar activities in relation to terrorist funds, which includes funds which are likely to be used for terrorism, as well as the proceeds of terrorism.

2. IPs should be alert to the possibility that they may be involved unwittingly in the money laundering process.  Compliance with the Money Laundering Regulations 2003 (the 2003 Regulations) is a legal requirement, will minimise the possibility of an IP becoming involved in money laundering and where an IP does become so involved will assist investigators to follow an audit trail.

3. The 2003 Regulations replace earlier regulations with updated provisions incorporating European Directives on the prevention of the use of the financial system for money laundering.  The 2003 Regulations for the first time extend the definition of a relevant business to “the activities of a person appointed to act as an IP within the meaning of section 388 of the Insolvency Act 1986”, ie all IPs in relation to all appointments held by them.  

4. The 2003 Regulations came into force on 1 March 2004 and apply to all appointments held by an IP at that date.  There are transitional provisions that provide relief for an IP in respect of (i) identification procedures in respect of business relationships formed (eg appointments accepted) before 1 March 2004; and (ii) internal reporting procedures in respect of any knowledge or suspicion which came to that person before 1 March 2004.

5. The key requirements for IPs under the 2003 Regulations are to: 

· Identify new clients and maintain evidence of identification.

· Maintain records of client identification and transactions carried out for at least five years.

· Appoint a Money Laundering Reporting Officer (MLRO) and implement internal reporting procedures.

· Establish internal procedures to forestall and prevent money laundering.

· Train employees to ensure they are aware of the relevant legislation, are able to recognise and deal with potential money laundering, know how to identify applicants and how to report suspicions to the MLRO.

· Report suspicions of money laundering to the National Criminal Intelligence Service (NCIS).

6. Whilst the 2003 Regulations impose new requirements on IPs, they are not required to carry out investigative work beyond what they would normally do as an insolvency officeholder.  MLROs are required to consider information available to the IP when deciding whether to make a report to NCIS, but further investigations into possible money laundering should be left to the law enforcement agencies.

7. Guidance for IPs on money laundering is available from an IP’s authorising body and R3.  Additional guidance, although not specifically written for IPs, is available from the Consultative Committee of Accountancy Bodies (www.icaew.co.uk/ccab/documents/Antimoneylaundering90304.pdf).  The Joint Money Laundering Steering Group (Tel: 020 7216 8816) have issued guidance notes for the financial sector, which is authorised by the Financial Services Authority, elements of which IPs may find useful.

8. There are a wide range of offences that can be committed under the Proceeds of Crime Act 2002, the Terrorism Act 2000 and the 2003 Regulations and IPs are advised to familiarise themselves with them.  Details of the offences are given in the CCAB guidance. 

Any enquiries arising from this article can be directed to Mike Chapman, Head of IP Policy Section, Tel: 020 7291 6765.

27) The Insurers (Reorganisation and Winding Up) Regulations 2004 (SI 2004 No.353)

The Insurers (Reorganisation and Winding Up) Regulations 2004 replace and revoke the Insurers (Reorganisation and Winding Up) Regulations 2003 (SI 2003 No.1102).
The 2003 Regulations implemented Directive 2001/17/EC for all UK insurers except Lloyds.  The main purpose of the Directive is to ensure that an insurance company can only be subject to a winding up or reorganisation measure commenced in the member state in which it is authorised (its “home” member state) but that such a procedure will automatically be recognised throughout the EU without further formality. The most significant feature of the Directive is that it provides for a special order of priority for claims in a winding up of an insurer so that (very generally speaking) insurance claims now have priority over other unsecured creditors.  How this rule applies in practice will depend on a variety of factors, including whether or not the insurer’s business has been transferred and the level of available assets.
The 2004 Regulations update the 2003 Regulations to take account of changes to insolvency law brought about following commencement of the Enterprise Act 2002 and, in particular, the new administration procedure in Schedule B1 to the Insolvency Act 1986.  It should be noted, however, that the only route into administration available for an insurance company is by court order.  The non-court route has not been applied to insurance companies.
The 2004 Regulations continue to provide that a winding up or reorganisation measure can only be commenced in the UK if the insurer is authorised in the UK.  Reorganisation and winding up proceedings commenced in other EEA (European Economic Area) states will automatically be recognised in the UK without the need for further formality.
The 2004 Regulations were amended by the Insurers (Reorganisation and Winding Up) (Amendment) Regulations 2004 (SI 2004 No 546), which came into force on 3 March 2004, to correct certain matters that were identified after the 2004 Regulations had been made.
The 2004 Regulations can be found on HMSO’s website under the link to statutory instruments and the 2004 Amendment Regulations should similarly be available soon.
Any enquiries arising from this article may be addressed to Steve Quick Director of Policy, Tel: 020 7291 6747

Chapter 20

4) Transfer of S.218(4) Work to Birmingham

As a result of further reorganisation of the work of Enforcement Directorate, from 1 April 2004 liquidators should report any potential criminal offences to the Case Targeting Team at Ladywood House, Birmingham.

IPs are reminded that they have a statutory duty to report matters of a potentially criminal nature, which is not fulfilled by the submission of a D1 report under the CDDA.

In order to streamline the consideration of these matters a form has been drawn up to assist liquidators in providing the information required in the first instance.  There are also guidelines detailing the evidence required to support each allegation.  Copies of the guidance and form are on pages 20.17-19, and 20.20 of this article respectively.

The form should be submitted at the earliest opportunity, although it may be submitted with the D report if this does not result in a significant delay.  If it is submitted at the same time as the D report it will only be necessary to send one copy of the Statement of Affairs and the report to creditors.

Completed forms should be sent to Case Targeting Team, Enforcement Directorate Ladywood House, 45-46 Stephenson Street, Birmingham, B2 4UZ.

If on the basis of the information provided it appears that further investigation is justified, the report will be passed to solicitors and you may be contacted by an Investigation Officer to provide more details.

Any queries on this article may be addressed to Tracey McLean, Case Targeting Manager at the above address, telephone 0121 698 4109, email Tracey.McLean@insolvency.gsi.gov.uk
Guidance Notes For Reporting Of Matters Under S218(4) Of The Insolvency Act 1986

General

If you are not submitting this report at the same time as the D1 report please provide a copy of the statement of affairs and report to creditors.  If no statement of affairs is available please provide brief details of the known assets and liabilities.

If allegations are made against a person who was not appointed as a director of the company, provide details of the evidence showing that they acted as such.

Please provide details of any other known proceedings, either initiated by the liquidator or by another party, eg the police, Inland Revenue, Customs & Excise.

Matters to be considered in the report:

Insolvency Act allegations:

s89 

· reasons for the change from members’ to creditors’ voluntary liquidation

· why there were not reasonable grounds for making the statutory declaration

s206(1)(a) – concealment of property/ s206(1)(b) – fraudulent removal of property

· details of the nature and value of the property

· evidence it belonged to the company

· evidence of non-disclosure/removal

· any benefits to the perpetrator/detriment to the creditors

· any explanation given for non-disclosure/removal

s206(1)(d) – false entry in any book/paper

· details of the false entry

· the correct state of the company’s affairs

· any explanation given for the false entry

s206(1)(e) – fraudulently parting with, altering, making any omission

· details of the document involved

· the individuals involved

· any benefit resulting from the action 

· any explanation given for the action
s208(1)(a) – failure to discover, and disposal of, property of the company

details of the nature and value of the property

· evidence that it belonged to the company

· evidence of failure to discover and disposal of property

· evidence that individual involved knew it was company property

· benefit to the perpetrator/detriment to creditors

· any explanation given for the action

s208(1)(b) – failure to deliver up company property
· details of the nature and value of the property

· details and evidence showing who has control/custody of the property

· any explanation given for the failure to deliver up

s208(1)(c) – failure to deliver up accounting records

· details of any other individuals who may be responsible for maintaining the records

· copy correspondence concerning the obligation to deliver up the records

· any explanation given for the failure to deliver up the records

· details of the accountants/auditors and any contact regarding the records

· details of any specific difficulties caused by the lack of records, quantified where possible

· s208(1)(d) – false debt
· details of the amount of the debt

· evidence to show it is false

· intent behind proving the false debt (eg any special relationship with the supplier)

s209 – destruction/mutilation/falsification of company records

· details of the destruction/mutilation/falsification

· the true state of the company’s affairs

· benefit to the perpetrator/detriment to the creditors

· any explanation given  

s216 – use of a prohibited name

· do any statutory defences apply?

· were the provisions of the section brought to the director’s attention?

s235 – failure to co-operate

· details of the requests for co-operation

· details of any detriment suffered to the administration of the company’s affairs

Companies Act Allegations:

s221/222 – failure to maintain/preserve company records

· list the records delivered up

· detail attempts to obtain the missing records

· if records disposed of, detail any attempts to verify explanation given

· detail any specific matters in which the administration of the company’s affairs has been hampered, quantified where possible

· any explanation given for the failure to maintain/preserve/deliver up

· details of any contact with auditors/accountants regarding the records

Company Directors Disqualification Act Allegations:

s11

· detail evidence that the bankrupt/former bankrupt acted in the management whilst undischarged

s13

· detail evidence that the disqualified director acted in the management whilst disqualified

Other allegations:

· False accounting re factored invoices

· details of number and amount of invoices

· period involved

· amount currently owed to factoring company

· details of any contact with factoring company, in particular if they have indicated they would co-operate with any investigation/trial

· any explanation given

Report under Section 218(4) of the Insolvency Act 1986

	Name of company
	

	IP’s name 
	

	IP’s address


	

	Contact details
	


	Potential offences
	Individual(s) involved & position in company
	Details of evidence supporting allegation

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


	Mitigation/other matters for consideration

	

	

	

	

	


Signed

Dated

Chapter 22

5) Objections to Release

Practitioners are aware that the Insolvency Practitioner Unit (IPU), Birmingham, has the Secretary of State’s delegated responsibility for dealing with applications for release as Office Holder.

Legal advice has been obtained concerning the way in which applications for release where creditors have resolved against the Office Holder obtaining his release (Objections to Release) should be dealt with, and as a result of this IPU are changing the way in which they deal with these applications.

When a practitioner wishes to apply for release in a case where the creditors have resolved at the final meeting against the release of the Office Holder he should make an application on Form 4.41 or 6.49.  Additionally the following information should be attached:

· A copy of the Insolvency Practitioner’s report laid before the meeting, including a summary of the receipts and payments.

· A copy of the minutes of the final meeting where the resolution against his release was passed.

· A copy of the voting schedule for that meeting.

· The names, addresses and amount of claim for each objecting creditor.

IPU will contact the objecting creditor(s) to ascertain whether they still have an objection, and to give them an opportunity to explain their objections. 

The role of IPU is to establish whether any assets which are reasonably capable of realisation have not been realised and whether any assets have been misappropriated.  Where there is an objection to release in relation to a commercial decision taken by the Office Holder, when considering the release, IPU needs to be satisfied that the decision is one which a reasonable insolvency practitioner might have made.

Civil actions such as wrongful trading do not have a bearing on how IPU will view the Office Holder’s actions where there are not funds to pursue an action.  Where funds are available, the Office Holder’s actions will be reviewed on a case-by-case basis.

Where the creditor wishes to object on the grounds of remuneration of the Office Holder this is not a valid reason for IPU to withhold release.  The creditor should be guided to Rules 4.131 (liquidator) and 6.142 (trustee) of The Insolvency Rules 1986 which entitle him, with the concurrence of at least 25% in value of the creditors (including himself) to apply to the court for an order that the remuneration be reduced, on the ground that it is, in all the circumstances, excessive.  

It follows, therefore, that if IPU are satisfied that the winding up/bankruptcy proceedings and disposal of the property has been dealt with satisfactorily, release will be granted. 

Insolvency Practitioners are also reminded of their duty to give notice of the decisions (if any) of the final meeting to the Registrar of Companies.

Enquiries arising from the above should be addressed to Catherine Collinson, IPU, Tel 0121 698 4419 and Nicholas Nuade, IPU, Tel: 0121 698 4355

Chapter 24

19) Individual Voluntary Arrangements – Termination

Practitioners are aware that the Insolvency Practitioner Unit (IPU), Birmingham, has the Secretary of State’s delegated responsibility as Registrar of Individual Voluntary Arrangements (IVAs).

Practitioners are also aware that Part VIII of the Insolvency Act 1986 (the Act) places an obligation on supervisors of IVAs to file a notice within 28 days of the completion or termination of the arrangement (Rule 5.34 of the Insolvency Rules 1986 (the Rules)).

The Secretary of State regularly receives notice of termination of an arrangement under Rule 5.34, only at a later date to receive a further notice under the same rule to the effect that the relevant arrangement has now been successfully completed. 

The Secretary of State is concerned as to the validity of “reviving” IVAs in these circumstances and, consequently sought legal advice on this matter. The advice obtained is as follows:    

1. The Status of any arrangement following a notice of termination under Rule 5.34

i) Whether a particular IVA has terminated will depend on the IVA itself. A well-drafted IVA should make clear in what circumstances an arrangement is to terminate and what are the consequences of termination. In the absence of express provisions in the IVA, a prudent supervisor should presumably wait some time to see whether further funds might be forthcoming before giving an early termination notice.

ii) If an arrangement has terminated and a notice under Rule 5.34 has been given, then any further payments made by the debtor and distributed to creditors are not being dealt with as part of the original Part VIII voluntary arrangement. They must instead be an informal arrangement not within the terms of the Act. 

iii) It would be open to the debtor to opt for another IVA without an interim order, but that would be a new arrangement and the relevant procedures in the Act and the Rules would need to be followed to set up the new IVA.

iv) If, on the other hand, the IVA has not actually terminated in accordance with its own terms and a notice given by the supervisor under Rule 5.34 was given incorrectly or prematurely, it would be open to the supervisor or indeed others including the debtor or a creditor to apply to the court for a decision that the notice was incorrectly filed and that the arrangement continues. Following such a court order any subsequent payments would be part of the original Part VIII IVA. 

v) As the Act and Rules do not provide for the notice by the supervisor to have the effect of terminating the arrangement but merely to be a statement of a factual position (i.e. whether the IVA has terminated under its terms), then should any issue arise as to the status of post notice dealings in a case where the notice had been incorrectly or prematurely given, the court would have to look at the facts of each case and decide whether the notice had been correctly given.

vi) In addition, in cases where it is obvious that a mistake has been made and that a termination notice should not have been filed, the Secretary of State will from 1st April 2004 be able to consider exercising the power under Rule 6A.8 to rectify the Register by removing the incorrect entry.      However, once a Rule 5.34 notice of termination has been given, a supervisor should not proceed as if the original IVA is continuing unless he considers that the termination notice should not have been given and in such cases, to avoid confusion, prompt action should be taken to remedy the position as regards the earlier invalid notice by obtaining a decision by the court to the effect that the IVA has not terminated or a rectification of the Register by the Secretary of State. 

2. How will IPU deal with post termination notices?
i) In the light of the above, it is not appropriate for two notices under Rule 5.34 to be registered in respect of the same IVA. Accordingly, in any case where a second notice under Rule 5.34 is received, IPU will in writing advise the supervisor in question that, given the earlier notice under that Rule, the Register indicates that the arrangement in question has already terminated and that as a result, it would appear that no subsequent notice under Rule 5.34 is possible under the terms of the Rules and the Insolvency Act 1986. The letter will also ask on what basis the supervisor considers that any receipts and payments made by him following the first notice of termination under Rule 5.34 were pursuant to the original IVA. In other words, the letter will make clear that, the Secretary of State’s view is that once an IVA has duly terminated, it is not possible for it to be “revived” and that any subsequent dealings can only be a new and separate arrangement, either of an informal kind or (where the relevant procedures have been followed) pursuant to the Act. 

ii) In addition, the letter will invite the supervisor to submit further details/evidence in any case where he believes that the earlier notice was incorrectly given and he is contending that accordingly the arrangement had not duly terminated at the point the first notice was filed. Clearly if a supervisor regularly and inappropriately attempts to revive IVAs or files incorrect notices under Rule 5.34 without subsequently taking prompt action to remedy the position as regards such notices, then IPU will draw the matter to the attention of his/her authorising body as part of the Unit’s desk top monitoring role. 

Enquiries arising from this article should be addressed to Angela Bennett, Tel: 0121 698 4437, and Neill McWilliams, Tel: 0121 698 4102

[image: image5.wmf]
20) Company Voluntary Arrangement (CVA) Moratorium Procedure

As from 30 January 2004 more companies were eligible for the CVA moratorium procedure. 

One of the qualifying conditions for eligibility for a moratorium under Schedule A1 to the Insolvency Act 1986 (see paragraph 3(2) of the schedule) is that the company must satisfy two or more of the requirements for being a small company specified for the time being in section 247(3) of the Companies Act 1985 (as amended).  As the financial limits in section 247(3) have recently been changed, those new levels will automatically apply where the directors of a company wish to obtain a CVA moratorium on or after 30 January 2004. 

The new limits are:

Turnover of not more than £5.6 million

Balance Sheet Total of not more than £2.8 million

The limit of not more than 50 employees remains unchanged.

The changes were brought about by the Companies Act 1985 (Accounts of Small and Medium-Sized Enterprises and Audit Exemption) (Amendment) Regulations 2004 (SI  2004/16).

Any enquiries arising from this article should be directed to Richard Favier, Tel: 0207 637 6421

Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of The Service, and articles are not a full and authoritative statement of law
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