	[image: image3.wmf]    


[image: image1.wmf]
	[image: image1.wmf]    


[image: image2.wmf]
	[image: image2.wmf]    


[image: image3.wmf]

DEAR INSOLVENCY PRACTITIONER

Special Edition - Enterprise Act 2002

IP Banking/Individual Insolvency Provisions 

Issue No 16 February 2004
	
	

	Chapter 5  
	IP Banking

	Article 45


	Secondary Legislation - The Insolvency Service Financial Regime



	Chapter 7  
	Creditors’/Liquidation Committee

	Article 9


	Restrictions on individuals becoming members of a committee



	Chapter 9  
	Discharge from Bankruptcy/Bankruptcy Restrictions Orders/Undertakings (formerly Discharge from Bankruptcy)

	Article 4
	Changes to Discharge from Bankruptcy

	Article 5


	Bankruptcy Restrictions Orders/Undertakings



	Chapter 13  
	General

	Article 14

Article 15
	Individual Insolvency Registers

Proof of Debt forms in bankruptcy and company liquidation

	
	

	Chapter15  
	Insolvency Rules and Regulations

	Article 8

Article 9
	Income Payments Orders/Agreements

Other Changes to Part 6

	
	

	Chapter18  
	Matrimonial Homes

	Article 2


	Bankrupt’s Home

	Chapter22  
	Release and Vacation of Office

	Article 4


	Notice to Creditors in Final Meeting in Bankruptcy (and Compulsory Liquidation) 



	Chapter24  
	Individual Voluntary Arrangements

	Article 17

Article 18


	Fast Track Individual Voluntary Arrangements

E C Provisions


Chapter 5 cont:
45) Enterprise Act 2002 – Secondary Legislation – The Insolvency Service Financial Regime 
1. Background

One of the key messages of the Enterprise Act 2002 was that it would provide a better deal for creditors. This required modernisation of the financial regime of the Insolvency Service.  Reforms to the Insolvency Services Account (ISA) will mean that creditors, including many small firms should benefit from the improved investment provisions for insolvency estate funds.  Simplifying the fee structure will bring increased transparency and simplicity.

2. Legislation

The secondary legislation to implement the reforms to the financial regime of The Insolvency Service has now been drafted and some of the statutory instruments have been laid. A list of the legislation is detailed below.
	Statutory Instrument
	Current position
	SI Number
	Coming into force

	The Insolvency Proceedings (Fees) Order 2004
	Draft.  For signature.
	
	1 April 2004

	The Insolvency Practitioners and Insolvency Services Account (Fees) Order 2003
	Made 30 December 2003
	2003 No.3363
	Article 2(3) 30 January 2004. All other provisions 1 April 2004

	The Insolvency Practitioners and Insolvency Services Account (Fees) (Amendment) Order 2004
	Made 25 February 2004
	2004 

No. 476
	31 March 2004

	The Insolvency (Amendment) Regulations 2004
	Made 25 February 2004
	2004 

No. 472
	1 April 2004

	The Insolvency (Amendment) Rules 2004
	Draft . Consultation completed.  For signature.
	
	1 April 2004

	The Insolvency Practitioners (Amendment) Regulations 2004
	Made 25 February 2004
	2004 

No. 473


	1 April 2004

	The Enterprise Act 2002 (Commencement No. 5 and Amendment) Order 2003
	Made 17 December 2003
	2003 No.3340
	18 December 2003


3. Reforms to the Insolvency Services Account (ISA)
3.1 Interest and the requirement to use the ISA
The Enterprise Act 2002 (s271 Insolvency Services Account: interest) introduced provisions enabling the Secretary of State to set the rate of interest credited to estate funds held in the ISA.

In practical terms this means that The Insolvency (Amendment) Regulations 2004 will provide for the Secretary of State to set the rate of interest paid by notice and to revoke the existing provision setting out the rate of interest. The rate of interest initially set in The Insolvency (Amendment) Regulations 2004 is 4.25%.  The Secretary of State, by notice published in the London Gazette may vary the rate of interest payable and this information will be published on our website www.insolvency.gov.uk.  At this stage it is intended to review the rate every six months although changes to the Bank of England Base Rate may require more frequent rate changes.
The rate of interest should ensure the maximum possible investment return to estates, however, in order to protect the solvency of the Insolvency Services Investment Account (ISIA) in terms of its ability to pay the interest due a small surplus must be retained in the ISIA. 
The existing provisions setting out the rate of interest paid from the Insolvency Services Account in Regulations 9(6) and 23A (inserted following the Insolvency Act 2000 via the Insolvency (Amendment) Regulations 2001) of the Insolvency Regulations 1994 will be amended. The amendments are in The Insolvency (Amendment) Regulations 2004.  The new provisions will allow the interest rate to be paid on all funds, unlike the current position where it is to be paid only on balances over  £2,000.
The obligation for voluntary liquidators to deposit funds in the Insolvency Services Account will be removed. The requirement to deposit funds in the Insolvency Services Account in a voluntary liquidation is set out in Regulation 5(2) of the Insolvency Regulations 1994. This provision will be amended to give voluntary liquidators a choice whether to pay monies into the ISA.
Please note that the obligation has only been removed for voluntary liquidations. No changes have been made to the obligations of trustees in bankruptcy and liquidators in compulsory liquidations to deposit all monies in the ISA.

3.2 Payment of fees in respect of the operation of the ISA
The Insolvency Practitioners and Insolvency Services Account (Fees) Order 2003 makes provision for the payment of fees in relation to accounts maintained with the Secretary of State in the ISA in liquidations and bankruptcies. Provision is also made for the payment of fees in relation to the issue of cheques and other instruments and the electronic transfer of funds.
The following banking fees will be payable, where an account is maintained with the Secretary of State:
	Account type
	Fee
	Payment dates

	Winding up by the court and bankruptcy, where the liquidator or the trustee is not the official receiver
	£15
	1st January
1st April
1st July
1st October

	Voluntary winding up
	£20
	1st January
1st April
1st July
1st October


An account is “maintained with the Secretary of State in respect of monies which may from time to time be paid into the ISA” where-
(a) in a winding up by the court or in a bankruptcy the Secretary of State creates a record in relation to the winding up or as the case may be, the bankruptcy for the purpose of recording payments into and out of the ISA relating to the winding up or, as the case may be, the bankruptcy; and
(b) in a voluntary winding up on the request of the liquidator the Secretary of State creates a record in relation to the winding up for the purposes of recording payments into and out of the ISA relating to the winding up.
An account ceases to be maintained with the Secretary of State where –
(a) a request in writing made by the liquidator or, as the case may be, the trustee for closure of that account has been received by the Secretary of State and no monies to which that account relates are held in the ISA (other than any unclaimed dividends or any amount that it is impracticable to distribute to creditors); or
(b) in the case of a winding up by the court or a bankruptcy, the liquidator, or as the case may be, the trustee has filed a final receipts and payments account with the Secretary of State pursuant to regulation 14 or regulation 28.
The following fees will also be payable:
	Fee type
	Amount

	Issue of a cheque, money order or payable order
	£0.80

	BACS or other electronic funds transfer
	£0.15

	Investment fee (on the purchase of an investment)
	£50


3.3 Fees in relation to insolvency proceedings 

The Insolvency Proceedings (Fees) Order 2004 seeks to simplify the fee structure applicable in relation to insolvency proceedings under Part 1 to X1 of the Insolvency Act 1986. The number of fees relating to the case administration by the official receiver has been reduced from 12 to 2.
· The administration fee and SoS fee have been set so that they relate to cost. The shortfall on the case administration fee is cross-subsidised by recoveries from the SoS fee.
· Deposits have been increased in line with inflation since they were last set.
A summary of the deposits and fees is shown below:
	Fee Type
	Amount
	

	Deposit – bankruptcy – debtor petition
	£310
	

	Deposit – bankruptcy – creditor petition
	£370

	

	Deposit – company – winding up petition
	£620
	

	Bankruptcy – Official Receiver’s administration fee
	£1,625
	

	Bankruptcy – Secretary of State’s administration fee
	17%
	A fee up to a maximum of £100,000 calculated as a percentage of all chargeable receipts relating to the bankruptcy exceeding £2,000 

	Winding up by the Court – Official Receiver’s administration fee
	£1,950
	

	Winding up by the court – Secretary of State’s administration fee
	17%
	A fee up to a maximum of £100,000 calculated as a percentage of all chargeable receipts relating to the company exceeding £2,000


The new deposits relate to all petitions presented on or after 1 April 2004 and the new fees relate to all cases where the insolvency Order is made on or after 1April 2004.
For cases where the insolvency Order is made before 1 April 2004 the only fees remaining on these cases on or after 1 April 2004 from the current Fees Order are the current SoS Fees.
4. Remuneration of non-Official Receiver liquidators and trustees

Background

Rules 4.127(6) (winding up by the court), 4.148A(4) (members’ voluntary liquidation) and 6.138(6) (bankruptcy) currently provide that, unless fixed by the liquidation/creditors’ committee, or by a resolution at a meeting of creditors (or by the company in general meeting in the case of a members’ voluntary liquidation), the liquidator/trustee’s remuneration shall be fixed in accordance with the scale laid down for the OR under general regulations.
Rule 13.13(5) defines “general regulations as regulations made by the Secretary of State under Rule 12.1” – currently The Insolvency Regulations 1994. 

Regulations 33-36 and the realisation and distribution scales in Schedule 2, Table 1 set out the provisions relating to remuneration of the OR whilst acting as liquidator or trustee.
As part of the Service’s new financial regime, Regulations 33, 34 and 36, together with Table 1, will be revoked on 1 April 2004, and their substance restated in the rules 4.127, 4.127A, 4.127B, 4.128, 4.148A, 4.148B, 6.138, 6.138A, 6.139 and a new Schedule 6.  Restating the substance of Regulations 33 and 34 and Table 1 will provide for a liquidator or trustee to calculate remuneration in accordance with the realisation or distribution scale as set out in Schedule 6. Official Receivers will no longer charge realisation and distribution fees. Time and rate will be charged by Official Receivers in relation to distributions.
Transitional provisions for IP remuneration will provide that where a winding up order, resolution for winding up or bankruptcy order has been made before the new rules come into force on 1 April 2004, the current provisions will continue to apply.
Enquiries arising from the above should be addressed to Customer Services on 0121 698 4252. 
Chapter 7

Enterprise Act 2002

9) Restrictions on individuals becoming members of a creditors’ committee (or liquidation committee)
Rule 6.156 has been changed to provide that a member of a creditors’ committee in bankruptcy proceedings cannot be represented by a person who is subject to a bankruptcy restrictions order, bankruptcy restrictions undertaking, or an interim bankruptcy restrictions order, or who is a disqualified director.  However, a member can be represented by a person who has entered into a composition or arrangement with his own creditors.

Rule 6.158 has been changed to remove the automatic termination of a person’s membership of a creditors’ committee following the member’s entry into a composition or arrangement with his own creditors.

Equivalent changes have been made for liquidation (rules 4.159 and 4.161), administration (rules 2.55 and 2.59) and administrative receivership (rules 3.21 and 3.23) .

Enquiries arising from the above should be addressed to Steve Quick, Director of Policy. Tel: 020 7291 6747.

Chapter 9 cont:

Enterprise Act (Individual Insolvency Provisions)

4) Changes to Discharge from Bankruptcy

There will be an automatic 12-month discharge period for most bankrupts and the summary administration provisions will be abolished. It will be possible to obtain discharge earlier than this but only where the bankrupt has co-operated fully with the official receiver and where any matters raised by creditors are investigated to the satisfaction of The Insolvency Service.  An official receiver will have discretion as to what cases are investigated in order to target resources effectively, but generally he will deal with bankrupts in very much the same way as now by enquiring into bankrupts’ affairs in every case, taking on board comments and requests from creditors. In this way cases will be dealt with on the basis of conduct, not an arbitrary financial limit and this will ensure that culpable conduct is brought to light early on. 

1. Automatic And Early Discharge 
In most cases there will be two points at which discharge will occur: either where the official receiver files notice that any further investigation is unnecessary or concluded (“Early Discharge”) or after 12 months has elapsed (“Automatic Discharge”).

New Rule 6.214A sets out the circumstances in which the notice of concluded/unnecessary investigation (in new prescribed form 6.82) will be filed in court once any objections from dissatisfied parties to such notice have been dealt with.

Objections must be considered if received by the official receiver within 28 days of notifying creditors of his intention to file.

If an objection is turned down, the dissatisfied party may appeal within 14 days of the decision.  

The bankrupt will obtain his discharge when form 6.82 is filed, and after objections/appeals have been dealt with.  

In cases where the official receiver is unable to conclude his investigation beforehand, discharge occurs after 12 months from the date of the bankruptcy order.

As is currently the case, no application will be necessary and a certificate of discharge will only be issued on the request of the former bankrupt to the court. 

Transitional provisions apply for an individual who was an undischarged bankrupt immediately before commencement of the individual insolvency provisions of Part 10 of the Enterprise Act 2002, ie 1 April 2004.  Discharge will occur on whichever is the earlier of one year beginning with commencement or on the date on which discharge would have occurred under the terms of the original order.

For most pre-commencement second-time bankrupts, the date of discharge will be the earlier of five years from commencement or the date on which the court may order discharge on an application by the bankrupt. 

For a pre-commencement bankrupt subject to an order suspending discharge, transitional provisions will apply.  Where the matters giving rise to the order have been dealt with satisfactorily within 12 months of commencement, then discharge will occur at the end of that 12‑month period.  Where this is not done until after the 12‑month period then discharge will be calculated according to the time that would have remained under the pre‑commencement rules.

2. Applications For Suspension Of Discharge
As a safeguard against non-cooperation, the suspension provisions are retained but existing rule 6.215 is redrafted to reflect the ability of a trustee other than the official receiver to make a direct application for suspension. 

It will therefore no longer be necessary for a trustee to refer non-cooperation to the official receiver so that the latter can apply to the court for suspension in appropriate cases. The trustee will notify the official receiver of his application and vice versa.

Suspension applications will need to be made without undue delay since Bankruptcy Restrictions Order (BRO) applications (see Article 5 of this Chapter) have to be made within 12 months of the bankruptcy order unless leave of the court is obtained.  As a suspension order effectively stops the clock ticking, the official receiver or trustee should make the application as soon as they have sufficient evidence of non‑cooperation, otherwise if misconduct later comes to light it may be too late for a BRO application.

Rule 6.216, concerned with lifting suspension of discharge, is modified to reflect the trustee’s ability to apply under 6.215 above.

Enquiries arising from the above should be addressed to Steve Quick, Director of Policy. Tel: 020 7291 6747.

5) Bankruptcy Restrictions Orders/Undertakings
New Chapters 28 to 30 of the Rules set out the detailed procedure for Bankruptcy Restrictions Order (BRO) and Interim Bankruptcy Restrictions Order (IBRO) applications, which in both cases will be made by the Secretary of State or the official receiver acting on her behalf.  Bankruptcy Restrictions Undertakings (BRU) made between the bankrupt and the Secretary of State are also covered.

To assist in ensuring that the appropriate cases are targeted for BROs or BRUs, or for early discharge, a more effective dialogue will be encouraged between creditors and the official receiver.  The official receiver’s Report to Creditors will be more detailed and timescales for issuing it will be relaxed where necessary to ensure that a more meaningful report can be produced.  In addition, any information which trustees possess and which may affect the official receiver’s decisions, should be passed on to the official receiver at the earliest possible stage.

1. Bankruptcy Restrictions Orders

Bankruptcy Restrictions Orders are introduced for those bankrupts whose conduct has been irresponsible, reckless or otherwise culpable.  BROs will place restrictions on bankrupts for between two and 15 years.  Any previous bankruptcies will be taken into account by the courts when considering BRO cases.  This civil procedure provides an alternative to prosecution for bankrupts whose conduct warrants further action, and provides a better level of protection for the public.  Those subject to BROs will be entered onto the publicly accessible Individual Insolvency Register.

Application for a BRO must be supported by a report setting out its grounds. Evidence from other parties (such as the trustee) and any filed in opposition by the bankrupt must be by affidavit. Such opposing evidence must be served upon the Secretary of State within three days of filing in court.

Notice of a BRO hearing, with a copy of the application and report, is to be served on the bankrupt at least 14 days beforehand.

If the court makes a BRO, two sealed copies are sent to the Secretary of State, one of which is sent to the bankrupt (new rules 6.241 to 6.244).

As a general point, where an order for suspension of discharge is in force, an application for a BRO should not be made, as the court will expect the matters giving rise to the order to have been dealt with beforehand .

2. Interim Bankruptcy Restrictions Orders

The court will also be able to make an Interim BRO in cases where the alleged misconduct appears to be so serious that it is considered to be in the public interest that there is continuous protection from the individual in question.  This will, for example, be the case where the applicant has not received necessary information until late into the bankruptcy and the court is unable to hear that application until after discharge and the consequent lifting of the bankruptcy restrictions.

New Chapter 29 sets out the procedure for IBRO applications, which will only be made in more serious cases where immediate public protection is considered necessary.

Application for an IBRO must be supported by a report setting out its grounds, any evidence from other parties (such as trustees) to be by affidavit.  

Notice of the IBRO hearing, with a copy of the application and report, is to be served on the bankrupt two days beforehand. 

If the court makes an IBRO, two sealed copies are sent to the Secretary of State, one of which is served on the bankrupt.

An IBRO may be set aside on application by the bankrupt giving seven days notice of the hearing to the Secretary of State with a copy of the application and affidavit evidence in support. If the court sets an IBRO aside, sealed copies of the order are sent to the Secretary of State, one of which is sent to the bankrupt (new rules 6.245 to 6.248).

3. Bankruptcy Restrictions Undertakings

Bankruptcy Restrictions Undertakings are introduced to enable a bankrupt to agree in writing to restrictions to be imposed upon him or her. It will have the same legal effect as a BRO made by the court and will provide early protection for business and the public. The often considerable time and cost, for all parties, of court proceedings, will be eliminated.

A BRU is made in writing between the bankrupt and the Secretary of State and takes effect when signed by both parties, with a copy being sent to the bankrupt and the court.

A BRU may be annulled on application by the bankrupt giving 28 days notice of the hearing to the Secretary of State with a copy of the application and affidavit evidence in support. If the court annuls a BRU, two sealed copies of the order are sent to the Secretary of State, one of which is sent to the bankrupt (new rules 6.249 to 6.251).

The purpose of the BRU procedure is to avoid, where possible, the time and expense of court proceedings. Generally, where an agreement can be reached this will entail some discount on the period that would have been sought via the BRO route.

Enquiries arising from the above should be addressed to Steve Quick, Director of Policy. Tel: 020 7291 6747.
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Chapter 13 cont:
Enterprise Act (Individual Insolvency Provisions) 
14) Individual Insolvency Registers
The rules governing the Individual Insolvency Register are now placed in new Part 6A, including those relating to Individual Voluntary Arrangements (IVAs) (omission of rule 5.28).

Details will be maintained of Bankruptcy Orders, Individual Voluntary Arrangements, Bankruptcy Restrictions Orders, Interim Bankruptcy Restrictions Orders and Bankruptcy Restrictions Undertakings.

The registers will be maintained by the Secretary of State and made available to the public for inspection within office opening hours. The Secretary of State has an obligation to enter and remove such information as soon as reasonably practicable (new rule 6A.1)

Rectification of inaccuracies on any register to be made as soon as reasonably possible and the date of death of a bankrupt is to be recorded on the register on receipt of notice to that effect (new rule 6A.8).

Information relating to all existing and new IVAs and fast-track IVAs (see Article 17, Chapter 24 of this issue) is to be entered on receipt of the appropriate notice. 

Those details are to be deleted immediately on notice of the completion, termination or revocation of the IVA (new rules 6A.2 to 6A.3).

Information is to be entered relating to all existing bankruptcies and to new bankruptcy orders on receipt of the order from the court.  Such details are to be deleted immediately on notice of the bankruptcy order having been annulled or rescinded and after three months from the date of discharge (new rules 6A.4 to 6A.5).

Information relating to Bankruptcy Restrictions Orders, Interim Bankruptcy Restrictions Orders and Bankruptcy Restrictions Undertakings to be entered when made or accepted.  Such details to be deleted immediately on expiry or ceasing to have effect (new rules 6A.6 to 6A.7).

The new rules above replace existing rules 6.223A to 6.223C, which are omitted. 

Enquiries arising from the above should be addressed to Steve Quick, Director of Policy. Tel: 020 7291 6747.

15) Proof of Debt forms in bankruptcy and company liquidation
From 1 April 2004 it will no longer be necessary for a proof of debt form to be sent to all creditors in every bankruptcy case.  Rule 6.97 has been amended to provide that a creditor must be sent a proof of debt form upon request but other than that the trustee will be able to send out proof of debt forms at his/her discretion.

Official receivers will issue proof of debt forms to creditors where a creditors’ meeting is convened for the appointment of a trustee, and insolvency practitioners should, following appointment as trustee, continue to receive the proofs from the official receiver after handover of the estate.  However, there may be cases where a trustee is appointed and where the official receiver has not issued proof of debt forms.

The proof of debt form (form 6.37) has been simplified and is now a one‑page document.

Rule 6.146(2) has been deleted.  It will no longer be necessary for a trustee to file proof of debt forms at court when he/she has completed the administration of the bankrupt’s estate.

Equivalent changes have been made for compulsory liquidation (rule 4.74, form 4.25 and rule 4.138(2)).  No changes have been made to the current procedure for voluntary liquidations.

Enquiries arising from the above should be addressed to Steve Quick, Director of Policy. Tel: 020 7291 6747.

Chapter 15 cont:

Enterprise Act (Individual Insolvency Provisions)

8) Income Payments Orders/Agreements
Income Payments Agreements (IPAs) will provide an out of court alternative to Income Payments Orders (IPOs) and bind the bankrupt in those cases where agreement is made with the trustee on the amount to be contributed to the estate from the bankrupt’s income. This will avoid unnecessary court hearings, which involve time and expense, delay the process and use up funds that would otherwise be available for creditors.  In case of default an agreement can be enforced as if it were an IPO made by the court.  

Income Payments Agreements – rule changes

New rules 6.193A to 6.193C are added as a separate Chapter 16A, which follows on from the rules governing Income Payments Orders.

They specify the form of an agreement (to be in writing), the time limits for approval, variation procedure and notice requirements.  Specifically, an agreement must be made before, and may extend beyond, discharge but for a period of no longer than three years in total.

No new statutory form is prescribed since, although enforceable as if made as an order of the court, the court does not become involved except in matters of dispute.

IPAs will be worded to provide for the payments to be made to the official receiver “or any other person appointed as trustee”.  In general the official receiver will aim to obtain at least an agreement in principle where handing over to a trustee, so that he/she can finalise the agreement in due course.

9) Other Changes To Part 6

1. Summary Administration 

Rules 6.48 to 6.50 in relation to summary administration, which will no longer apply to new cases following commencement of the individual insolvency provisions of Part 10 of the Enterprise Act 2002, are nevertheless saved for existing cases.

2. Summary Certificates
As no new summary certificates will be issued after commencement, 

sub‑paragraph (c) of rule 6.97 (2) is revoked. The change to rule 6.121 (1) is made for 

the same reason. 

Enquiries arising from the above should be addressed to Steve Quick, Director of Policy. Tel: 020 7291 6747.

Chapter 18 cont:

Enterprise Act (Individual Insolvency Provisions)

2) Bankrupt’s Home
Provision is made for more equitable treatment of the bankrupt’s family home.  While there will be no change to the position that the bankrupt’s interest in the family home vests in the bankruptcy estate, the trustee will no longer have an indefinite period in which to deal with that interest.  In most cases the bankrupt’s interest in the family home will cease to form part of the bankruptcy estate and revest in the bankrupt if the trustee in bankruptcy has not disposed of or transferred that interest, or obtained a charging order against the property within a maximum of three years from the date of the bankruptcy order. 

If a trustee deals with the interest by obtaining a charging order, the value of the bankrupt’s interest available to the estate is fixed as the value as at the date of the charging order.  

The main changes to the rules are intended to accommodate the time limit imposed on trustees within which a bankrupt’s principal residence is to be dealt with, following its vesting in the estate.  

· The trustee must notify the bankrupt that he deems a property vesting in the estate to be the bankrupt’s (or his spouse’s or former spouse’s) principal residence. The statutory three-year period for dealing with the property under the Act will then apply.

· If notice is not given within 14 days of the expiry of three-year period, the property will vest again in the bankrupt (modified rule 6.237).

· Where a property ceases to vest in the trustee in the circumstances set out in the Act, and reverts to the bankrupt, the trustee must make the appropriate application under the Land Registration Act 2002 and notify the bankrupt accordingly (new rule 6.237A and new form 6.83).

· Where the property consists of unregistered land, the trustee must issue a certificate to this effect to the bankrupt (new rule 6.237B and new form 6.84)

It is important to note that existing cases will also be caught by the new provisions.  There will be a transitional period of three years from commencement for bankruptcy estates, which include property falling into the above categories. At the end of the transitional period, property will revest in the same way as for post‑commencement estates.

Where the net interest of a bankrupt in a relevant property is below £1,000, the court will dismiss any application by a trustee for an order for sale, possession or charging order, and that interest will then revert to the bankrupt.  The purpose of this provision is to deter misguided applications whose effect would be simply to incur costs and be of little or no benefit to creditors. 

Charging Orders

Where the trustee decides to deal with the property by applying for a charging order his application must be accompanied by a report specifying how his interest is calculated.  Notice must be given to any interested party.

The property will vest in the bankrupt once a charging order is then made unless the court decides a different date is more appropriate.

The onus will generally be on the trustee to make any necessary applications to the Land Registry to register the charge and vest the property in the bankrupt (new rule 6.237A). 

Enquiries arising from the above should be addressed to Steve Quick, Director of Policy. Tel: 020 7291 6747.

Chapter 22 cont:
Enterprise Act (Individual Insolvency Provisions)

4) Notice to Creditors in Final Meeting in Bankruptcy (and Compulsory Liquidation) 

Rule 6.137(1) has been amended to provide that where a trustee calls a final meeting of a bankrupt’s creditors, after 1 April 2004 the notice must be sent to all creditors of whom he/she is aware, not just the creditors who have proved their debts.  This will improve the level of information provided to a bankrupt’s creditors.  The requirement to send a copy of the notice to the bankrupt will remain. 

A new rule, 6.137A, has been introduced from 1 April 2004, to provide that where the trustee is of the opinion that it would be unnecessarily onerous to comply with his/her statutory duty to send notices under rule 6.137(1) to all creditors, the trustee will be able to apply to the court to be relieved of the duty.  It is expected that this provision will be used only in exceptional circumstances.

Equivalent provisions have been introduced for compulsory liquidation cases (amended rules 4.125(1) and new rule 4.125A), and for those cases where the official receiver is liquidator and trustee (amended rules 4.124(1) and 6.136(1).

Enquiries arising from the above should be addressed to Steve Quick, Director of Policy, on 020 7291 6747. 

Chapter 24 cont:

Enterprise Act (Individual Insolvency Provisions)
17) Fast Track Individual Voluntary Arrangements
1. A new fast track Individual Voluntary Arrangement (IVA) procedure is introduced, where the debtor is an undischarged bankrupt and the official receiver acts as nominee.  The intention is to provide a quicker and more affordable procedure for straightforward cases, and for this reason creditors will not be able to make modifications to a proposal, and voting as to whether to accept or reject it will be on paper.

2. If creditors approve an IVA where the debtor is an undischarged bankrupt, then the court must annul the bankruptcy order on an application by the debtor or the official receiver. This is designed to avoid uncertainty in cases where the bankrupt makes no application for annulment.  

3. There will be transitional provisions, which will cover existing first and second-time bankrupts, and the family home provisions for existing cases. The details are shown at the relevant point of the guidance notes.

4. The main changes to the revised and expanded Part 5 of the rules are:

· Rules 5.35 to 5.50 governing the new fast-track IVA procedures are added as Chapter 7.

· The official receiver will act as nominee and supervisor on payment of the prescribed fee and if he decides to accept a proposal put to him by the bankrupt (rules 5.35 to 5.38).

· The official receiver has complete discretion in each case as to whether to act but if the debtor has provided the necessary information, then he must make his decision within 28 days (rule 5.38).

· Approval of a fast‑track IVA will be by paper vote and no creditors’ meeting will be held or modifications allowed (rules 5.39 to 5.41).

· The debtor is not obliged to apply to the official receiver but may submit a proposal under the non-fast-track procedure detailed elsewhere in Part 5.

5. Annulment Following Approval of IVA Proposal

The rules governing the procedure for annulment of a bankruptcy order following approval for an IVA have now been placed more logically within Part 5.  The provisions under rules 6.212A to 6.214 are amended to remove reference to applications on these grounds. The expanded Part 5 rules cover annulments made:

· On the application of the bankrupt (rules 5.51 to 5.53).

· On the application of the official receiver as supervisor where no application has been or will be made by the bankrupt (rules 5.54 to 5.56).

· On the application of the official receiver as supervisor of a fast track IVA: this is designed to enable annulment of a bankruptcy order to be made without waiting for an application to be made by the debtor (rules 5.57 to 5.59).

In all of the above, provision is made for vacation of the register of writs and orders, for substituting a representative for a deceased bankrupt where applicable and for the trustee’s release following annulment (rules 5.60 to 5.61).

18) E C Provisions
The EC Provisions are moved without amendment to Chapter 12 (rules 5.62 to 5.65).

The addition of paragraph (4) to rule 6.83 is made to disapply meetings requisitions to fast track voluntary arrangements.

Enquiries arising from the above should be addressed to Steve Quick, Director of Policy. Tel: 020 7291 6747.

If the SoS accepts a Bankruptcy Restrictions Undertaking, it will have the same effect as a BRO and its details will also be placed on the register





Application to court by Secretary of State supported by report. Court fixes hearing no earlier than eight weeks from filing date.





Application must be within 12 months of Bankruptcy Order - net of any suspension period - or with leave of the court





Copy of application and report and notice of hearing date to be served on bankrupt not more than 14 days after application filed in court





Acknowledgement of service by bankrupt within 14 days of receipt of application and report. The bankrupt to state whether or not he contests application.





SoS to file any evidence in reply within 14 days and serve a copy on the bankrupt as soon as possible





Any evidence in opposition to be filed in court no later than 28 days from service of application and served on SoS within three days of filing





Hearing


Court makes order if appropriate and serves two copies on SoS who sends a copy to the bankrupt





Details of order placed on Bankruptcy Restrictions Register





A BRO starts on the date it is made and runs for between two and 15 years. If an Interim BRO has already been made that period starts on the date of the earlier order





If not acknowledged in time the defendant may attend but only take part in the hearing with the court’s consent








Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of The Service, and articles are not a full and authoritative statement of law
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