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Chapter 3

7) Guide to Professional Conduct and Ethics

The Authorising Bodies, through the medium of the Joint Insolvency Committee, have been working towards adopting a standardised Insolvency Ethical Guide for all insolvency practitioners.  The revised Guide is expected to be adopted by most of the Authorising Bodies on 1 January 2004, with others adopting it as soon as their internal procedures allow.
The changes have been made to achieve standardisation as Stage One of a two stage review of the Guide. Stage Two will consider more substantive changes and is being conducted initially by the Joint Insolvency Committee.
The current amendments are not substantive and should not affect the way in which Insolvency Practitioners conduct their business.

The standardised guide will be published on The Insolvency Service website. 
Enquiries arising from the above should be addressed to Mike Chapman, Head of IP Policy Section; telephone 020 7291 6772
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8) Appointment by the Secretary of State under Section 137 and 296 of the Insolvency Act 1986 – additional guidance on joint appointments in Official Receiver (OR) rota cases

It has been noted that there is some uncertainty and inconsistency as to whether application should be made to the Secretary of State under sections 137 and 296 of the Insolvency Act 1986 for the joint appointment of two or more practitioners in OR rota cases.
The guidelines appearing at Chapter 3, Article 2 of Dear IP state, “In a few cases it may be desirable to appoint joint office holders”.  For example, a joint appointment might be necessary because of size, complexity or geographical location(s) of the insolvent business.  Additionally, some firms favour the appointment of joint IPs for practical purposes. This can have a positive benefit to the case by allowing the appointment of local staff as joint office holder rather than the single appointment of a non-resident partner.

Consequently, applications for joint appointments may be made by ORs when requested by the creditors or where the circumstances of the case warrant it, or where there is unlikely to be a negative effect in terms of costs.  Such a negative effect is unlikely to arise where the proposed joint appointees are from the same firm.

If you wish to be appointed jointly with another member of your firm as a matter of course in OR rota cases, it would be helpful if you could notify the relevant OR.  When doing so and for the purpose of future appointments, please provide details of your joint appointee (if this is to be constant) and state whether acts done by the liquidator or trustee are to be done by all or any one or more of the office holders (see sections 231(2) and 292(3) of the Insolvency Act 1986).

Practitioners may also like to know that the Inland Revenue have indicated that they no longer wish to be consulted in every case where they are not the petitioner.

Please contact either Mike Chapman (mike.chapman@insolvency.gsi.gov.uk) or Alison Dennis (alison.dennis@insolvency.gsi.gov.uk) at Insolvency Practitioner Policy Section, Area 5.4, 21 Bloomsbury Street, London WC1B 3QW, Tel: 020 7291 6772, if you have any questions relating to this article.

Chapter 8

12) Enterprise Act 2002 and Finance Act 2003; Tax Changes

PAYE and NI in administration

PAYE and NI is one area where Finance Act changes have not been made. The case of CIR v Lawrence (Re Falmer’s Jeans Ltd) held that an administrator who retains employees to keep the business trading has a responsibility, when paying the employees’ emoluments, to deduct and pay over the appropriate tax and NI from those emoluments.  Although this case did not address specifically the employer’s Class 1 Secondary NI.

The Inland Revenue consider that there is no reason why this existing case law should not remain good for new administrations. 

Corporation Tax in administration

It has generally been the practice for administrators not to file CT returns for the post administration period. Any CT accruing during this period has also not tended to be paid.

With the introduction of EA The Insolvency Service has addressed this and provided for the payment of expenses for the purpose of administration at Rule 2.67 of The Insolvency (Amendment) Rules 2003. The rule broadly mirrors Rule 4.218 of The Insolvency Rules 1986 which deals with the priority of expenses in liquidations.

Case law relating to Rule 4.218, principally CIR v Kahn (Re Toshoku Finance Ltd) has held that CT on income and gains is included in the expenses to be paid under the Rule. Given that the same wording is used for new Rule 2.67 it is considered this new Rule means administrators must pay any CT on income or gains arising during the administration as an expense of the administration.

Accounting periods

Finance Act 2003 changes the accounting period rules that previously applied to administrations; commencement of an administration now automatically starts a new accounting period.

This new accounting period is different to liquidation where the accounting period always runs for 12 months. In administrations although a new accounting period starts on commencement of administration, the accounting period runs only until the company’s next accounting date, not for a full 12 months. So there will be one short period pre-appointment and one short period post-appointment followed by a restoration of the company’s normal 12 month accounting period on its historical accounting date.

Proper officer

A further change has been made to the provisions at S108 Taxes Management Act 1970 regarding a company’s ‘proper officer’.

S108 has now been amended in relation to administrators to ensure that where a company is in administration its administrator will be its proper officer. Although the Department may continue to deal with people who have the ‘express, implied or apparent authority of the company to act on its behalf’. This includes directors who may be retained by the administrator to run the business. If the administrator wishes to deal with the Department exclusively, i.e. the directors do not have authority to deal with the Department, the administrator can inform the Inland Revenue of this.


13) New Administrations – Information to the Inland Revenue

The Inland Revenue request that notification of the administration order (Rule 2.27 - form 2.12B) be sent to the Revenue at the Enforcement & Insolvency Service (EIS), Durrington Bridge House, Worthing, West Sussex BN12 4SE.

All subsequent reports, including details of the administrator’s proposals and details of any creditors’ meeting should also be sent to EIS, unless a specific request relating to that individual case is made.


Note: the following article replaces article no 10 of this chapter

14) Date of Budget Resolution

Following receipt of legal advice The Inland Revenue has asked the Insolvency Service to amend the guidance given in article 10 issued in Dear IP no.8 July 2003.

The making of a bankruptcy order between 6 April in any year and the passing of a budget resolution will not affect the approach taken to proving debts.  The Inland Revenue will continue to prove for income tax for the year.

Chapter 10

8) Update on the procedure on disclosure of the D report or decision.

All enquiries, made direct to Insolvency Practitioners about the D decision and requests for copy returns or reports must be referred, in the first instance, to Disqualification Unit, Case Targeting Section in Birmingham, Tracey McLean on 0121 698 4109 or e mail Tracey.McLean@insolvency.gsi.gov.uk, and the Unit will arrange for disclosure if appropriate.  This also includes all requests made under the Data Protection Act for report or return.

This includes all requests from creditors, licensing bodies, regulators and investigating authorities such as the Police and the Inland Revenue.  This is because the report is produced in compliance with a statutory obligation under section 7 (3) and the purpose of the statutory regime under which that duty arose was to enable the Secretary of State to use the report in considering whether or not to procure the institution of disqualification proceedings.  That being so, it would appear that in the ordinary course the SoS could not make use of the report for other purposes.

The Secretary of State’s current policy on disclosure of D reports to defendants in Director Disqualification proceedings, both in England and Wales and Scotland following the decision in Barings is that 
1. Legal professional privilege is no longer claimed for D-Reports. 

2. Public interest immunity will only to be claimed for D-Reports in very exceptional circumstances.


3. In each case where access to the D-Report is sought disclosure will be made so long as:- 


i) express Undertakings were given to the effect that the D-Report will only be used for the purpose of the proceedings i.e. the disqualification proceedings, and 

ii) the D-Report was provided on the basis that it is not conceded that it passed the threshold test for relevance in legal proceedings. 


D reports may also be passed to other regulators where there is an appropriate gateway.  However, the disclosure of all reports is cleared by solicitors to check for any Data Protection Act issues, particularly about sensitive personal information, but this is not a check to see whether the report may contain defamatory matters.

The Secretary of State has successfully resisted, on appeal, an application for disclosure by the defendants to a liquidator’s action on the basis that the report was not relevant to the action and merely reflected the liquidator’s personal view (see In Re Harris Adacom Limited 19 September 2000 unreported )

Whilst it may be possible also to claim some form of immunity from suit as practitioners are reporting as part of a statutory duty (see latterly the decisions of the ECHR in the cases of Taylor v United Kingdom and Mond v United Kingdom both on 10 June 2003) practitioners should bear in mind that disclosure of D report is more likely than not, in cases where proceedings are contemplated and therefore a report should contain only facts, not speculation, and only contain relevant and pertinent information and should not be a means for passing secret or dubious information.

Enquiries arising from the above should be addressed to Disqualification Unit, Case Targeting Section in Birmingham, Tracey McLean on 0121 698 4109 or e mail Tracey.McLean@insolvency.gsi.gov.uk. 

Chapter 11

4) Company Rescue and Employment Contracts

The purpose of this article is to provide guidance on issues arising from paras. 37 and 38 of Schedule B1 to the Insolvency Act 1986, where an administration order is made at a time when a company is in compulsory liquidation and the rights of employees are affected.

Issue

Paragraph 38 of Schedule B1 to the Insolvency Act 1986 allows for a liquidator to make an administration application in relation to a company which is in liquidation and if the court makes such an order, then it shall discharge the winding-up order in respect of the company. Similarly, paragraph 37 allows the holder of a qualifying floating charge to make an administration application if the company is subject to a winding-up order.

The policy aim behind these provisions is to ensure that where a company is wound up and the liquidator (or the holder of a qualifying floating charge, under paragraph 37) considers that an administration would allow the company to be rescued or provide a better result for creditors, then an application can be made to court. This is part of the overall policy of promoting company rescue where companies that can be saved should be saved. 

One consequence of a winding-up order is that, unlike a voluntary winding-up, it automatically terminates the employees’ contracts of employment. This arises from the decision in Re Oriental Bank Corporation (1886) 32 ChD 366.  

This could obviously affect efforts to rescue a company if funds are needed to settle redundancy claims, which have to be taken away from the funds needed to pay for ongoing trading. The loss of continuity of service could also have implications for the ability of employees to exercise other employment rights.  

This guidance note is intended to assist practitioners in dealing with companies that have been wound up and then enter administration, and subsequently leave administration to continue trading, and considers the effects of decisions made regarding employment contracts.

Recommendation


Employment law, both as regards common law and the redundancy payments scheme is capable of delivering the desired outcome of the administration, provided insolvency practitioners are alert to the possible pitfalls and employees wish to co-operate. A winding-up order operates as a matter of law to dismiss employees unless, as a matter of contract, the liquidator waives the dismissal and the employees consent to that waiver.  Similarly, where under the Employment Rights Act 1996 (“ERA”) the contracts are renewed or the employees are re-engaged within the meanings given by that Act, there will be no dismissal. [Comment: there are two ways under employment law to avoid the effect of a winding-up order: at common law, the liquidator must waive the discharge of contracts and the employees agree; under ERA the contracts must be renewed or the employees re-engaged in accordance with section 138] 

Re-engagement is not likely to avoid redundancy claims in these cases as it would not be possible to make the offer at the relevant time as dismissal arises from the making of the winding-up order. 

Action to Take

If an administrator wants to ensure that the employees’ continuity of employment is not interrupted by the making of a winding-up order and that redundancy claims do not arise which could hamper the company rescue, then certain steps should be taken.  

As stated above, a winding-up order automatically discharges all employment contracts in that company by operation of case law, Re Oriental Bank Corporation (1886) 32 ChD 366. However the court accepted in that case that where a company continues its business after the winding-up order in very much the same way as it did before that event, the liquidator would be competent to waive the discharge of contracts occasioned by the making of the order. As a matter of contract, the liquidator is entitled to treat the employees as never having been dismissed. But the liquidator must make it clear that the discharge is waived and the employees must consent to the waiver, either expressly or by conduct.

The other alternative is that under section 138 of the ERA 1996, the liquidator can renew an employee’s contract of employment on exactly the same terms as the previous contract (within 4 weeks of the dismissal) and obtain the employee’s consent. 

Detail

Under the ERA, a winding-up order is treated as an automatic termination of the employee’s contract of employment because it is an event affecting the employer which operates to terminate a contract of employment [s136(5)(b)ERA].

However section 138 ERA provides that in certain circumstances, an apparent dismissal may be deemed to be no dismissal if the employee’s contract is renewed or the employee is re-engaged under a new contract of employment.  Subsection (1) of that section provides that an employee shall not be regarded as dismissed where i) his contract of employment is renewed, or he is re-engaged under a new contract of employment in pursuance of an offer (whether in writing or not) made before the end of his employment under the previous contract, and ii) the renewal or re-engagement takes effect either immediately on, or after an interval of not more than four weeks after, the end of that employment.  Thus, in the case of renewal, the employer need not make an offer before the termination of the previous contract whereas in the case of re-engagement, if the employer wants to avoid liability for redundancy claims,  he will have to make an offer of further employment before the original employment ended, ie before the winding-up order. Re-employment, ie renewal or re-engagement will mean that there is no dismissal and consequently no entitlement to a redundancy payment.  As stated above, in cases of companies where there is a winding-up order, avoidance of redundancy claims would only be possible in cases where the employees’ contracts are renewed.

Harvey’s (Industrial Relations and Employment Law, para. E [1523]) preferred definition of renewal is that it occurs where “the employer agrees to treat the employee in all respects as if he had not been dismissed”. This is similar to the effect of a waiver of discharge as set out by the court in Re Oriental Bank Corporation.  

However, practitioners must bear in mind that the court still recognises that the employees have a right to treat a winding-up order as discharging their contracts of employment (ie as dismissal) regardless of the liquidator’s wishes, and could opt for the redundancy payment. 

ERA also affords employees the choice within the “trial period” to terminate the renewed contract and treat themselves as indeed dismissed [s138(2)(b)].  This applies where the terms and conditions of the contract as renewed, or of the new contract, differ (wholly or in part) from the previous terms of employment. 

With regards to continuity of employment, s214 ERA states that continuity is broken where, among other circumstances, a redundancy payment is made and the contract of employment is renewed or the employees are re-engaged.  

Harvey highlights this pitfall for employees choosing a redundancy payment because the payment will break continuity of employment for redundancy purposes. Re-employment will, for redundancy purposes, re-set the continuity clock to zero and if the employee stays on and is dismissed again for redundancy within the ensuing two years, the employee will receive no second redundancy payment. 

Where an administration application is considered the liquidator will need to explain carefully to employees the effect on the company’s future prospects of any decisions that they make with respect to their employment and any potential redundancy claims.

Enquiries arising from the above should be addressed to Stephen Leinster, Policy Unit, telephone 020 292 6898.

Chapter 14

10) Change of Address, Firm Name etc

Insolvency Practitioners are advised that any change in their business address, telephone number etc, should be notified to their respective RPB.  The RPB in turn will notify IP Policy Section who will ensure that the change of details is passed to the relevant department within The Service.  Practitioners are also requested to advise their RPB where there is any change in the name of their practice, or where they move between practices.  Any insolvency practitioners authorised by the Secretary of State should continue to advise Insolvency Practitioner Unit in Birmingham.  This article replaces the instructions contained within article 6, chapter 14, in Dear IP issue 10.

Any enquiries regarding the above should be directed towards Val Field, IP Policy Section, 020 7291 6767

Chapter 24

16) Registration of Individual Voluntary Arrangements (IVAs)

a) Payment of the statutory fee on registration of an IVA

Practitioners are aware that Insolvency Practitioner Unit (IPU), Birmingham, has the Secretary of State’s delegated responsibility as Registrar of Individual Voluntary Arrangements (IVAs).

Practitioners are also aware that the Insolvency Fees (Amendment) Order 1991 places a requirement for the immediate payment of a fee, currently £35.00, on the registration of an IVA.

Recently, the IPU completed a review of its registration process and it was clearly evident from this that many IVAs were being registered before payment of the statutory fee.  On further investigation, it transpired that this was because many cheques had to be returned to practitioners as they had either not been signed or the payee or amount details were incorrect.

Clearly practitioners will be aware of the additional work created for themselves and IPU if errors such as these occur.  Consequently the current procedure whereby an IVA is automatically registered regardless of whether the correct fee payment has been received will cease.  Therefore, in future, IVA registrations that do not include the correct payment authority will not be registered, but instead will be returned with a covering letter requesting immediate re-submission of the IVA together with a correct payment authority.

IPU will retain details of these returned IVAs to ensure that they are re-submitted for registration within 21 days following the date of return.  If they are not received within this time-frame, then an appropriate follow-up letter will be issued.   If, after 14 days, no response is received to this second reminder letter, then a third reminder letter will be issued to the practitioner advising that this matter has now been drawn to the attention of his authorising body.

b) Late registration of IVAs 

Practitioners are reminded of the advice provided by The Service in Chapter 24 (Article 10) of Dear IP as regarding the late registration of IVAs.  This clearly informed practitioners that any reports or notices of appointment under Rule 5.24 will comply with requirements to lodge the relevant documents “immediately” and “forthwith” if they are received within 10 days of the meeting of creditors approving the IVA.  Moreover, the advice provided in this chapter clearly emphasised that if reports/notices of registration were received more than 10 days after the meeting, then they would be treated as late and a letter would be sent to the practitioner seeking an explanation for the delay.

Therefore, practitioners should note that, regardless of whatever internal administrative procedures are used to process IVAs, The Service expects all arrangements to have been notified to the Registrar within 10 days of the meeting of creditors.  This is particularly relevant to practitioners who submit multiple registrations to IPU with a single payment authority because regardless of the number of registrations being advised with a single payment authority, they must meet the 10‑day notification requirement and failure to do so will result in the “late” registration letter being sent.

Practitioners are reminded that IPU, as part of its desk top monitoring procedures, will provide details of insolvency practitioners who have a significant number of late registration defaults to their authorising bodies, and the practitioner will be notified accordingly.

Enquiries arising from this article should be addressed to: Angela Bennett 0121 698 4337, or Neill McWilliams 0121 698 4102.

DEAR INSOLVENCY PRACTITIONER
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