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Chapter 3

6) CIVIL RECOVERY SCHEME – EXPRESSIONS OF INTEREST IN JOINING A NATIONAL CIVIL RECOVERY ROTA

The Insolvency Service (The Service) is intending to set-up a national rota for Civil Recovery cases identified by Official Receivers. In particular, the cases which would be offered on this rota would be corporate and personal insolvency cases where potential legal actions may recover money for creditors.

As you may be aware, a Civil Recovery Pilot Scheme (CRPS) was launched in July 2000 jointly by The Service and the Forensic Insolvency Recovery Service (FIRS). FIRS comprises a team of IPs, solicitors and counsel with experience in insolvency. 

Principally the pilot scheme was aimed at pursuing recoveries from directors of failed companies who had been disqualified under the Company Directors Disqualification Act 1986, but who had not been pursued by a liquidator appointed to the company due to lack of funding. The unique feature of the scheme was that the participants agreed to work on a conditional fee basis, but with exposure to adverse legal costs covered by insurance, thereby avoiding the necessity to approach creditors for funding to pursue the legal actions. 

Appropriate cases were identified by Official Receivers and then applications made for trustees/liquidators to be appointed by the Secretary of State. These tended to be cases where a successful disqualification or prosecution had been obtained and directors and other parties had contributed to the failure by their negligence, misconduct or misappropriation of assets, to the detriment of creditors.

As part of the process, applicants would normally use their enquiry agents to establish that any judgement obtained is likely to be enforceable against identified individuals, companies or assets.  

The success of the scheme is determined by the return to creditors in cases where there otherwise would have been no return. Whilst it is accepted that civil recovery trustees/liquidators would charge a premium on normal fees from recoveries, to cover its risks of funding cases, it would not be acceptable for recoveries to be swallowed up to a large extent by fees and disbursements. The returns to creditors will form part of the monitoring of the scheme by The Service. 

Settlements to date have proved encouraging. Therefore The Service has now decided to introduce a national civil recovery rota, to which all practitioners can apply for Secretary of State appointments in Civil Recovery type cases. This rota will be a separate rota to the normal Official Receiver’s local office rota, and inclusion on this civil recovery rota will not impact on an insolvency practitioner’s position on the local office rota. 

Representatives from The Service and the FIRS team considered the criteria for selection to the civil recovery rota and the following criteria were deemed appropriate:

· Agreement to appointments on a conditional fee basis

· Evidence of team capabilities

· Funding of premiums

· Funding of disbursements

· Monitoring and reporting

Agreement to appointments on a conditional fee basis 

Cases placed on the civil recovery rota will rarely have any realisable assets or available funding for pursuing civil recoveries against the directors of the liquidated company or third parties. As with the pilot scheme, the specialist teams applying to be placed on the rota must agree to conduct the cases on a conditional fee basis. There may be opportunities for funding from the creditors in some cases, but cases should not be refused or curtailed for lack of third party funding. The relevant time costs of each member of any team will only be paid by sanction of the creditors following recovery from the directors or other associated parties. 

Evidence of team capabilities

We are looking to see a specialist team comprising potentially, insolvency practitioners, solicitors, enquiry agents and counsel, to assess, investigate and pursue insolvency related claims in an effective and cost efficient manner. This multi-disciplinary professional team should be geared to pursuing these types of claims. Candidates will have to demonstrate that they have all the capabilities to support civil recovery cases on a conditional fee basis. All component parties will have to agree to work on a conditional fee basis. Teams with only (say) the IP signed up to this basis but not the others will not be considered for the rota. Details of how a team will actually process a civil recovery type case would be an essential part of any application.

Funding of premiums

Applicants will have to demonstrate how they would deal with the funding of premiums against adverse costs, which will be a prerequisite for civil recovery actions.

Funding of disbursements

Applicants will have to agree that, although their own time costs will be postponed until such time as the funds have been recovered from directors/debtors, they will have to pay for relevant disbursements on normal commercial terms. These may include court fees, photocopying, valuations and enquiry agents. 

Monitoring and reporting

Applicants will have to provide an undertaking to report to The Service on a six monthly basis during the periods they have conduct of any rota cases. This will include an update on the position of the case, date/likely date of settlement, details of actual amounts of money paid to creditors and/or potential outcome, and the proportion of total realisations which are absorbed in costs, etc. They will also have to undertake to provide their files for inspection should this become necessary.

Experience of this type of work would be an advantage, but is not essential. Details of how you have conducted similar work in the past and an applicants track record will be taken into consideration.

Applicants should be aware that there will not be a significant number of these cases and that if you apply for inclusion on the national civil recovery rota, you will be expected to take cases offered and not pick and choose cases.  During the trial period of just over two years, just over thirty cases were referred to the pilot firm and 18 were subsequently taken forward. Recent settlements have included figures of £175,000, £65,000 and £36,000.  

We do not expect this to be a particularly large rota, due to the specialist nature of the work and the number of firms listed may well be restricted at first.

If you are interested in applying to join the national civil recovery rota and feel you can meet the criteria detailed above, then please write in the first instance to Sam Roberts, Deputy Head of Official Receivers Operations Section, Area 5.5, 21 Bloomsbury Street, London, WC1B 3QW, outlining your application with supporting evidence before 31 October 2003. Any queries, please telephone her on 020 7291 6824.

Chapter 5

44) IP BANKING

Investment in Treasury Bills no longer an option

IPs may recall that up to 2001, the Bank of England provided a facility to enable The Insolvency Service to buy and sell Treasury Bills for investment by individual insolvency estates. Following the withdrawal of this facility by the Bank of England a similar arrangement was established with the National Debt Commissioners. Of late, however, the National Debt Commissioners (since re-named the Commissioners for the Reduction of the National Debt) have found it increasingly difficult to maintain this service and in March 2003, after discussions with The Insolvency Service, the facility was withdrawn.

IP Banking have investigated the possibility of establishing a similar arrangement with other organisations but no viable alternative could be found. This means that IP Banking can no longer arrange for investments in Treasury Bills but investment in other Government stocks remains an option.

Enquiries arising from the above should be addressed to Customer Services on 0121 698 4252 
Chapter 7

8) Sanction applications

The previous article (number 7) reminded practitioners that the function of the Secretary of State in acting as a creditors’/liquidation committee is no longer a function carried out by IP Policy Section in London.  This work was transferred to the Birmingham office in January 2003.

A number of applications are received daily in the London office, and whilst these are passed on promptly, the misdirection could result in unnecessary delay.

All applications for sanction under the provisions of Schedules 4 and 5 of the Insolvency Act 1986 should be addressed to Mrs Pat Christopher, Insolvency Practitioner Unit, 5th Floor, Ladywood House, 45/46 Stephenson Street, Birmingham, B2 4UZ.

Any enquiries about this article may be addressed to Mrs Pat Christopher, telephone number 0121 698 4104, or Mrs Sonia Armstrong-Wheatle, on 0121 698 4335.

Chapter 8 

11) Improving the time taken to lodge the Inland Revenue’s claim – how IPs can help

The Inland Revenue is looking for the assistance of insolvency practitioners as part of its continuing drive to improve customer service, and particularly the time taken to lodge claims in relation to PAYE and NIC in insolvency proceedings.  An important element in achieving this improvement is for the Revenue and insolvency practitioners to work together to ensure PAYE and NIC returns are completed and filed when an employer becomes insolvent.

If returns are completed and filed this will significantly speed up the claims lodging process, thereby avoiding any delay in the making of distributions to creditors.

Information on how to go about filing the returns is set out below.  However should you require any further information or guidance please do not hesitate to contact the appropriate office, detailed below.

Administration, administrative receivership, liquidation and bankruptcy

Returns for the pre insolvency period

The Insolvency Claim Handling Unit (ICHU), Newcastle is responsible for lodging any claim when an employer becomes insolvent.  ICHU can be contacted on 0191 225 7852.

ICHU will as part of this process write to the IP (administrator, administrative receiver, liquidator or trustee) asking for completion of the Employer’s Annual Return.

The Employer’s Annual Return comprises forms P14 which are individual summaries of each employee’s tax and NI for the period, plus form P35 which is a summary of the employer’s position as it contains summarised details for each employee. 

While the Revenue recognises that completion of these forms is not strictly the insolvency practitioner’s duty, practitioners are in the best position to see that returns are submitted, often making use of staff retained in the business.  Without these returns it takes longer to calculate the claim and it becomes more difficult to ensure employees’ National Insurance accounts are updated accurately.

The Revenue would therefore appreciate the prompt submission of completed returns to enable the claim to be formulated quickly and to ensure employees do not lose any future entitlement to benefits or the state retirement pension.

If there are real problems which mean completion and sending of these pre‑appointment returns will not be possible, please contact ICHU to discuss a way forward.


How to obtain blank returns

Forms P14 change every year and are made available to employers at the beginning of the tax year.  Practitioners may wish to order stocks of these forms at the beginning of each tax year in order that they are to hand for insolvency appointments taken throughout the year.  Forms P14 can be obtained from the Employer’s Orderline, telephone 0845 7 646 646 or www.inlandrevenue.gov.uk/employers/ordeline.htm.

Form P35 is intended to cover a specific tax year. But as pre insolvency returns will not be for a full tax year it may not be possible for the standard forms to be used (for example Form P35 for 2003/04 is significantly different from previous years).  Forms P35 can be obtained from ICHU on request.

Where to send the completed returns

Forms P14 and P35 for the pre insolvency period are to be sent to ICHU at Newcastle and not any other Revenue office. 

Administration, administrative receivership, liquidation and bankruptcy

Returns for the post insolvency period (if appropriate)

When an insolvency practitioner engages or retains employees, or makes payments to former employees, please state this when responding to ICHU’s letter which asks for completion of the pre‑appointment Employer’s Annual Return.  Once ICHU is advised, the Revenue will set up a new PAYE scheme with a specific reference.

Separate returns are needed for each of the pre and post appointment periods so that the responsibilities of the insolvent business as employer, and insolvency practitioner as employer, can be distinguished.

It is important that any reference given for a new scheme is used when corresponding with the Revenue or making payment in relation to that scheme.  This avoids any confusion with the company’s pre appointment scheme.


How to obtain blank returns

When payments to employees cease (perhaps because the appointment has ended, or all employees have been transferred to a new employer) please notify the Revenue office which set up the scheme.  That office will then send a Form P35 to the insolvency practitioner for completion.  If the period for which payments to employees were made straddles two tax years then two Forms P35 will be sent, one for the period up to 5 April.

Forms P14 can be obtained from the Employer’s Orderline, details as above. 

Where to send the completed returns

Completed Forms P14 and P35 should be sent to the office which issued the Form P35 and not to ICHU.

Voluntary arrangements (individual, company and partnership)
The Voluntary Arrangements Service, Worthing is responsible for submitting pre‑appointment claims in all Voluntary Arrangements, but the local Revenue office will remain responsible for issuing and processing returns. ICHU has no involvement in Voluntary Arrangements.

When a VA is approved a new PAYE scheme is created (no notification by the insolvency practitioner is required) and separate returns are needed for the pre‑approval period and post‑approval period.

Most VAs make it a requirement that all outstanding returns will be completed and submitted within a specified period, and that returns for subsequent periods will be submitted as and when due.  If this requirement is not complied with it may bring the arrangement to an end.

Even if, exceptionally, there is no such requirement, a failure to submit returns can delay the submission of claims and the payment of dividends, or make it necessary to raise determinations to put in a claim.

In all cases, therefore, the Revenue anticipates the supervisor will require the debtor, company or partnership to submit returns promptly and accurately.

Chapter 24

15) Advertising of Individual Voluntary Arrangements

The Insolvency Service has received a number of enquiries recently regarding the advertising of Individual Voluntary Arrangements (IVAs).  The enquiries have originated from individuals who entered into an IVA and who were under the impression that the IVA would not be advertised.

The IVA information held by the Insolvency Service is a public record and is currently available for public inspection, by way of either a written request or in person at an Official Receiver’s office.

Whilst there is no statutory provision for the advertisement of IVAs, the present position of the Insolvency Service is to provide information from the IVA register direct to three credit organisations.  The list of names are added to the credit organisations’ databases, and made available to their members, which include banks and lenders.  Information is not made available to the general public, but individuals can request details that are held about themselves.

From April 2004, the Insolvency Service will be providing IVA listing on its website, the search criteria being the name of the individual.  This information will be available to any individual with access to the internet.

Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of The Service, and articles are not a full and authoritative statement of law
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