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Chapter 10

6) D Return Reminder Letters

During June 2003, IP Unit in Birmingham will be piloting new workflow software covering the submission of D reports and returns, the initial sifting and targeting of cases, through to the final investigation stage (but only within the Birmingham Investigation Team).  The Savvion software has been customised especially for the Insolvency Service.

If no D return has been received 6 months after the Insolvency date, an initial letter advising IPs that the D return is late will be produced by the system.  If no return/report is received within two weeks of this notice a further letter will be sent and the failure by the IP will be reported to their licensing body.  A reminder to the IP is then produced every fortnight until a return is received.  

Extensions to the time allowed for submission of a full D report of up to nine months will usually be granted.  An extension over nine months may be granted but only after discussion with staff in IP Unit and only if the extension is justified and appropriate.

The software will allow various performance reports to be obtained.  This information in terms of quantity and quality will be used as part of the process of monitoring IPs.  The consideration of D reports now takes place in Birmingham.  The manager in charge of this is Tracey McLean, Tracey.McLean@insolvency.gsi.gov.uk.  The aim of the section is to decide, within three months of the receipt of a report in the majority of cases, whether or not to further investigate.  IPs will continue to receive a letter advising of the initial decision and giving some feedback.

If you wish to contact IP Unit regarding any of the decisions made, or the progress of D reports, please contact Tracey and her team in Birmingham. Full contact details were provided with Dear IP no.11.

Chapter 17

21) The Insurers (Reorganisation and Winding Up) Regulations 2003 (2003 No. 1102)

The Insurers (Reorganisation and Winding Up) Regulations 2003 (2003 No. 1102) came into force on 20 April 2003. The Regulations implement EU directive 2001/17/EC for all UK insurers except Lloyds. The directive requires reorganisation measures or winding up proceedings affecting an insurer to be recognised in all member states without further formality. The Regulations provide that, as from 20 April 2003, no winding up proceedings, administration orders or voluntary arrangements in respect of EEA insurers (insurers that have received authorisation from a state within the European Economic Area, other than the UK) can be undertaken in the UK, except in the circumstances permitted by the Regulations, and that EEA winding up and reorganisation measures are to have effect in the UK as if they were part of the general law of insolvency in the UK.

Provision is also made for the exercise by EEA liquidators of their functions in the UK. The Regulations modify general insolvency law, as it has effect in relation to UK insurers, in order to implement the provisions of the directive relating to notification of regulators and creditors. The Regulations require notification of reorganisation measures and winding up proceedings (as well as certain other matters) to be given to the FSA. The FSA then has a duty to notify the EEA regulators in every EEA state about the commencement of such proceedings. The Regulations create requirements for the publication of decisions to commence reorganisation measures or winding up proceedings. The Regulations also create requirements for notifying creditors in other EEA states of certain reorganisation measures and winding up proceedings. Of particular note, the Regulations provide for the special order of priority for insurance debts created by the directive to apply to UK insurers and for the carrying through of the consequences of this into the general law of insolvency. Exactly how this new regime will apply will depend on a variety of factors - for example, whether or not the insurer’s business has been transferred and the level of available assets - and so consideration of its application will need to be undertaken on a case-by-case basis.

The Regulations also make provision for application to insurers whose head office is outside the UK and EEA and for detailed amendment of existing secondary legislation, including the Insurers (Winding Up) Rules 2001, in all UK jurisdictions dealing with the reorganisation or winding up of insurers.

Any enquiries about this article may be addressed to Suzanne Darrell, Policy Unit, telephone number 020 7637 6365.

22) Revision of Court Fees

New fees and changes to existing Supreme Court and County Court fees were introduced with effect from 1 April 2003 by the Supreme Court Fees (Amendment) Order 2003 (SI No. 646) and the County Court Fees (Amendment) Order 2003 (SI No. 648). 

The new fees take into account amendments to insolvency legislation as a result of the Insolvency Act 2000 and the EC Regulation on Insolvency Proceedings and also some of the changes to be introduced under the provisions of the Enterprise Act 2002.

Court Service guides and schedules of the new fees and changes are available from the Court Service’s website - www.courtservice.gov.uk/using_courts/fees/index.htm. 

In particular the following should be noted:

	Description of Fees
	Old Fee £
	New Fee £

	Debtor’s bankruptcy petition
	120
	140

	Creditor’s bankruptcy petition
	150
	180

	Petition for Administration Order
	100
	130

	Request for certificate of discharge
	50
	60

	Conversion of voluntary arrangement to winding up or bankruptcy under Article 37 of Council Regulation (EC) No 1346/2000
	No fee
	130

	Application, for purposes of Council Regulation (EC) No. 1346/2000, for order confirming creditors’ voluntary winding up
	No fee
	30

	On filing

· Notice of intention to appoint administrator under para. 14 of Sched. B1 to the Insolvency Act 1986 or in accordance with para. 27 of that Sched; or 

· Notice of appointment of administrator in accordance with paras 18 or 29 of that Sched. 
	No fee
	30

	On submitting nominee’s report under section 2(2) of Insolvency Act 1986
	No fee
	30

	Filing documents in accordance with paragraph 7(1) Schedule A1 to Insolvency Act 1986
	No fee
	30


Any enquiries about this article may be addressed to Lee Hewlett, Policy Unit, telephone number 020 7291 6730.

Chapter 21

2) Disclosure of Statements and Preliminary Investigation Questionnaires

Until now the legal advice given to The Service in connection with the disclosure of statements, including preliminary investigation questionnaires (PIQs), supplied by directors and bankrupts has been to the effect that copies of such statements should not be passed to insolvency practitioners appointed as liquidator or trustee without the written permission of the person who gave the statement. 

This matter has recently been discussed with Counsel, who now advises that the Official Receiver is able to, and, as part of his obligations to insolvency practitioners appointed as liquidators and trustees, normally should pass copies of such statements to them.  Counsel’s reasoning is based on the dual role of the Official Receiver as a gatherer of initial information both for the purposes of his statutory duties and for the protection and realisation of the estate.  The Insolvency Rules (4.107 and 6.125) require the Official Receiver, on handing over the estate to a person other than himself appointed as liquidator or trustee, to supply to that person such information as is reasonably required by the liquidator/trustee for the effective discharge of his duties in that capacity.

This means that in every case there has to be what Counsel has termed “a thinking consideration” of the matter by the Official Receiver, based on the facts of the case, as to whether or not the information in the statement or PIQ is “reasonably required” by the liquidator or trustee.  It needs to be borne in mind that the insolvency practitioner, as trustee or liquidator, could in any event, through other means at his disposal, obtain or require the relevant information from the bankrupt or director   Counsel therefore considers that it would be an extremely unusual case in which the conclusion would be that the information contained in statements and PIQs obtained in the early stages of a case was not reasonably required by the liquidator or trustee.  Such statements and PIQs will contain details of assets and liabilities and may contain information which would lead the insolvency practitioner to consider whether a claim lies against any third party.

From now on, copies of statements and PIQs will therefore normally be supplied to insolvency practitioners on handover.

Where statements are obtained after a handover has taken place, the same consideration will be applied to them and, if considered appropriate, copies will be supplied to the insolvency practitioner.  If a statement is obtained solely for the purposes of further investigation, it might not contain information of use to an insolvency practitioner in carrying out his duties.  However, if the further investigation relates to the whereabouts or non-disclosure of an asset, it would be likely to contain such information.  This will be a matter for the Official Receiver’s judgement according to the facts of the case.

As a concession, in existing cases where handover has already taken place, copies of statements and PIQs will similarly be passed to an insolvency practitioner acting as liquidator or trustee on request.  Practitioners are asked to keep such requests to a minimum and the matter may need to be reviewed if Official Receivers are inundated with requests in older cases. 

The Service’s Protracted Realisations Unit in Birmingham deals entirely with older cases and in the context of statements and PIQs will normally only hand over material that is readily available among the papers it has to hand.

Any enquiries about this article may be addressed to Sam Roberts, OR Operations, telephone number 020 7291 6824.

Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and the articles are not a full and authoritative statement of law

_986901483.doc


�












