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Chapter 3

5) The Principles for Monitoring of Insolvency Practitioners
 
The Secretary of State and the Recognised Professional Bodies (RPBs) have agreed a common set of principles to be adopted when monitoring insolvency practitioners authorised by them.
 
The purpose of monitoring is to enable the Secretary of State and the RPBs to make an objective assessment of the conduct and performance of insolvency practitioners, and to ascertain whether the practitioner is a fit and proper person to be an insolvency practitioner.

 
The principles cover the responsibilities of the Secretary of State and RPBs, guidance on the frequency of monitoring visits, key monitoring issues, liaison with other authorising bodies, and recommendations as to the content and timing of written monitoring reports.  
 
The agreed principles are published on the Service’s website at www.insolvency.gov.uk under “Information for and about Insolvency Practitioners”.  Insolvency practitioners who do not have access to the Internet can obtain a copy of the principles by telephoning 0207 291 6772.
Chapter 6

3) The Registrar of Companies’ procedures for dealing with court orders to stay (or sist) winding up proceedings

The Court may make an Order staying, or sisting, winding up proceedings, either altogether or for a limited period of time, pursuant to Section 112 and Section 147 of The Insolvency Act 1986.

The Order is to be forwarded to the Registrar of Companies forthwith for entry on to the records relating to the company.   The Registrar of Companies records the Order on to the public records in the following ways:

1. The Order itself is placed on the public record;

2. The Order is listed as a ‘Miscellaneous’ document on the list of documents received by the Registrar of Companies for the relevant company.  [This list is available to the searcher of the public record];

3. The Liquidation status flag is removed from the company’s public records.

The searcher would still be able to obtain a copy of the winding up order.  [In addition the insolvency details would still be available on the insolvency section of electronic search products].

Once the stay order has been recorded, compliance with the company’s duty to file annual accounts and annual returns will be pursued just as for any other live and active company.  [Failure to comply may result in the company being struck off the register pursuant to section 652 of the Companies Act 1985].

Any queries about the procedure should be addressed to:  Andrea Eveleigh, Liquidation Section, Companies House, Crown Way, Cardiff CF14 3UZ, Telephone: 029 2038 0651; Fax: 029 2038 0515; e-mail: aeveleigh@companieshouse.gov.uk.
Chapter 14

6) Change of address 

Insolvency practitioners are reminded that any change in their business address or to their business telephone number should be notified to IP Unit (IPU), formerly known as IPCU, as that section has responsibility for maintaining the accuracy of the Insolvency Service’s database.  Insolvency practitioners are also requested to advise IPU where there is any change in the name of their practice or where they move between practices.  The written notification should be sent to Intikhab Mushtaq, IP Unit, 5th Floor Ladywood House, Birmingham B2 4UZ.


7) Inclusion on Insolvency Service website.

The Insolvency Service maintains a database of all insolvency practitioners, which is not available to the general public.  However, where Insolvency Practitioners have consented the details of a number of firms are included on the Insolvency Service’s website.  If an insolvency practitioner not already included on that site now wishes for the details of his/her firm to be made available to the general public by appearing on the Insolvency Service website, they should write to Intikhab Mushtaq at IP Unit, 5th Floor Ladywood House, Birmingham B2 4UZ.


8) Electronic mail

IP Policy Section are currently reviewing the presentation and communication of Dear IP and it would be useful to know whether insolvency practitioners would prefer to receive Dear IP by e-mail rather than as a paper copy.  Dear IP would not be provided by both means.  To assist in assessing views it would be helpful if you could complete and return the attached form.  If you have any queries about this article or require additional forms please telephone Val Field on 020 7291 6767. 

Chapter 17 

19) Education (Student Loans) Act 1990


Teaching and Higher Education Act 1998

In article 7 of this chapter the Insolvency Service provided guidance about student loans, which indicated that only loans made under the provisions of the 1998 Act were provable as a bankruptcy debt and released on discharge. Following consideration of provisions of the Enterprise Act 2002 further advice on the status of student loans in bankruptcy has been sought and the view of the Insolvency Service now is that all loans outstanding at the date of the bankruptcy order, regardless of whether they were loans made under the  provisions of the 1990 Act or the 1998 Act, are provable in bankruptcy and are therefore released on discharge. (This information represents a change from that previously issued.)

As such loans are bankruptcy debts, the Student Loans Company Limited of 100 Bothwell Street, Glasgow G2 7JD should be included in the list of creditors in the usual way.

It is understood that by far the majority of student bankruptcies occur after graduation or other completion of a course of higher education although a very small number of bankruptcy orders are made against existing students. For students who have a bankruptcy order made against them during the course of their studies, all loan payments made after the date of the bankruptcy order will be post-bankruptcy debts and will neither be provable nor released on discharge.  The Student Loans Company Limited will be able to recover them in the usual way.

As before, no part of any loan made after the date of bankruptcy under arrangements entered into before or after the bankruptcy may be claimed by the trustee in bankruptcy as a vesting asset, as after-acquired property or as part of an income payments order.

The position of student loans in an Individual Voluntary Arrangement is not dealt with specifically in either Act but it is considered that such loans can be bound by such an arrangement.

20) Enterprise Act – Insolvency Provisions

The Enterprise Act 2002 received Royal Assent on 07 November.  The insolvency sections of the Act fall into four main areas: corporate insolvency; the abolition of Crown preference; individual insolvency (bankruptcy and IVAs) and the provisions relating to the financial regime of The Insolvency Service.

Work is underway in preparing the rules and other secondary legislation necessary to implement the Act’s provisions.  It is expected that the Act's provisions, rules and other secondary legislation on corporate insolvency and the abolition of Crown preference will be commenced early in the 2003 financial year, so as to allow time for those affected to prepare for the changes.  The individual insolvency provisions and secondary legislation and those reforming the Insolvency Service's financial regime are expected to come into force early in the 2004 financial year once the necessary staff training and infrastructure have been put in place.

The provisions

The corporate insolvency provisions are aimed at facilitating the rescue of viable companies, and if that is not practicable, or would not provide the best outcome for creditors, achieving a better result for the company’s creditors as a whole than would be likely if the company were wound up.  The Act seeks to achieve this through restricting the use of administrative receivership to shift the balance in favour of administration, which is a collective procedure and takes account of the interests of all creditors.  The Act introduces a streamlined system of administration by providing out-of-court routes into administration for floating charge holders, companies and their directors and introducing an overall time-limit for the process, imposing a new duty on the administrator to perform his or her functions as quickly and efficiently as reasonably possible, as well as reducing time limits generally.

The abolition of Crown preference will remove the Government’s right to claim unpaid taxes ahead of other creditors and will bring real benefits to unsecured creditors, including many small firms.

The individual insolvency provisions will provide a fresh start to those who have failed by reducing the discharge period to a maximum of 12 months for most bankrupts.  This is set against the need to protect the public against the small minority of bankrupts who abuse their creditors.  This counterbalance is achieved through the new Bankruptcy Restrictions Order regime.  The provisions will also ensure that those who can pay their creditors, do so. Income payments orders (and new income payments agreements) will run for three years, notwithstanding discharge.  The Act also limits the period within which a trustee must deal with a bankrupt’s interest in the sole or principal residence of the bankrupt or the bankrupt’s spouse (or former spouse) to three years in most cases.

Modernisation of the financial regime of The Insolvency Service will bring increased transparency and simplicity to the fee structure while reforms to the Insolvency Services Account will mean that creditors, including many small firms, receive the maximum possible investment return.

Implementation of the Enterprise Act will require secondary legislation, including changes to the Insolvency Rules.  Work on this secondary legislation is under way.  The Insolvency Service will be listening to the views of key stakeholders in the procedure over the next few months.  Prior to being laid in Parliament, the Lord Chancellor must consult the Insolvency Rules Committee on any changes to the Rules.

Further information about the provisions, are available on the Insolvency Reform website – www.insolvency.gov.uk/reform.htm - and a link to the Act will be added when it is published.  Alternatively the Section Heads with responsibility for the Act are:

Corporate provisions - Steve Leinster, Policy Unit, The Insolvency Service: telephone 020 7291 6858; and 

Individual insolvency provisions – Mike Norris, Policy Unit, The Insolvency Service: telephone 020 7291 6734.
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