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24) Climate Change Agreements – Hidden Assets?  
The Department of Energy and Climate Change (DECC) would like to draw insolvency practitioner’s attention to the need for them, whilst acting as administrator, to ensure the provisions of Climate Change Agreements, as applicable to certain businesses, are fulfilled and the possible reduction in the value of the company where they fail to do so. This article replaces article 9 of this chapter which has been withdrawn.

If you are appointed as an administrator of a company, particularly those operating in high energy usage industries, do you look out for environmental schemes that may affect the company’s balance sheet, profitability and re-sale value? One such scheme is the Climate Change Agreement. This scheme gives companies a 90% reduction in the Climate Change Levy (a tax paid on energy use) on supplies of electricity and 65% on other energy supplies in return for meeting challenging energy efficiency targets. 
Under state aid rules a company that is a “firm in difficulty” as set out in the “European Commission Community Guidelines on State Aid for Rescuing and Restructuring Firms in Difficulty (2004/C 244/02)” is not eligible to claim the discount on the Climate Change Levy and should voluntarily terminate their Climate Change Agreement. This voluntary termination should start a series of actions that will cancel the discount.  Any discount that is claimed where there is no eligibility may have to be repaid.
The administrator should notify the CCA scheme’s administrator, the Environment Agency, via the sector association of the company’s status and request that the Environment Agency terminate the agreement. The Environment Agency will issue a variation certificate that notifies HMRC of the change in status. The agreement holder must submit a new PP11 CCL Supplier Certificate to their energy supplier and PP10 CCL Supporting Analysis form to HMRC showing a relief claimed of 0 per cent.
Once the period of administration is over and the company is no longer a firm in difficulty, or the facilities have been sold to a new operator, then an application may be made to re-join the scheme.
Companies must report their energy performance data every two years. The next reporting period ends on 1 May 2015. If, because of administration and possibly a change of ownership, records have not been kept for the preceding two year period showing that targets have been met, the company can lose its future eligibility to pay the reduced rate of CCL for two years. This could have serious implications for the viability of some companies, and hence for their re-sale value
Where a company in administration cannot provide the required data to prove that they have met the energy efficiency targets the company will lose the entitlement to pay the reduced rate of CCL for two years. It is therefore important for the future of companies in administration that the administrator checks whether the company had a Climate Change Agreement. The insolvency practitioner must also ensure that data is preserved and passed onto a new owner. A change of ownership will not be taken into account when the targets are assessed, because the agreements cover the facility, not the owner. The slate is not wiped clean on change of ownership.  
There may be cases where a company is in administration at the time when the data on CCA performance should be reported to the Environment Agency via the sector association. If the administrator reports the data, consisting of energy use and throughput figures, and if the company has passed its CCA target (with the purchase of buy-out if necessary to make up any shortfall in meeting the target), the company will be eligible for the discount from the CCL for the following two years, which will add value to the facility, once the company ceases to be a firm in difficulty or the facility is sold to another operator.
What should insolvency practitioners look out for?   
Climate Change Agreements are typically held by manufacturing industries which carries out an activity listed in the Environmental Permitting (England and Wales) Regulations 2010 (EPR), Part A, or are listed under The Climate Change Agreements (Eligible Facilities) Regulations 2012. A list of eligible sectors, with the agreements that contain descriptions of the eligible processes can be found on the gov.uk website at https://www.gov.uk/climate-change-agreements--2#sector-umbrella-agreements
Further background on the agreements is also on the gov.uk website at https://www.gov.uk/government/policies/reducing-demand-for-energy-from-industry-businesses-and-the-public-sector--2/supporting-pages/climate-change-agreements-ccas 

When acting as administrator of a company (often a manufacturing company, but also food producers, pig and poultry farms and some services such as cold storage and data centres), insolvency practitioners should check with the company’s staff whether there is a CCA for any sites within the company, or if the staff have changed, check with the relevant trade association who manage the agreements for their sector. Lists of currently eligible facilities are published by the Environment Agency on the gov.uk website at https://www.gov.uk/government/collections/climate-change-agreements-reduced-rate-certificates
Trade associations will be happy to advise on how to proceed.  Their contact details can be found at https://www.gov.uk/climate-change-agreements--2#sector-associations-with-ccas 

If practitioners have any queries regarding this article in the first instance they should visit the Environment Agency gov.uk website: https://www.gov.uk/climate-change-agreements--2#about-climate-change-agreements; further contact details are provided on that site.
25) Update of Pre-pack Pool

The Teresa Graham Review of Pre-pack Administrations found pre packs to be an important part of the insolvency landscape, as they can save jobs and preserve value for a distressed business.  It also recommended ways, including the establishment of a Pre-Pack Pool, in which the transparency of the process could be improved.  The Pre-Pack Pool working group has been tasked with turning this recommendation into a reality.
The working group comprises a cross-section of professional organisations, creditor bodies, and the insolvency profession, and recently announced the progress they have made in setting up the Pre-Pack Pool.  The Pool will be made up of experienced business people, able to independently scrutinise pre pack transactions to connected parties. 
Although the working group initially encountered a number of important issues that needed to be resolved before the Pool could commence operation, for example in sourcing a host for its administrative functions, positive steps have now been taken towards resolving these. The working group has already received many applications for the position of pool member, from highly experienced business people, and their recruitment process is well advanced. The Pool anticipates accepting its first cases in summer.  This timing should enable the commencement of the Pool to coincide with the introduction of a strengthened SIP16, which is also intended to be published in the summer.   

General enquiries may be directed to email policy.unit@insolvency.gsi.gov.uk  
55) Holiday Pay claims handling by the Redundancy Payments Service

Following the decision in Bear Scotland v Fulton, where the Redundancy Payments Service (RPS) identifies that an individual is contractually obliged to work overtime and is owed holiday pay taken, a 12 week average for overtime worked will be calculated and applied to those days. It should be noted that this only applies to the first 20 days of annual leave taken in each holiday year. 

Procedurally, as there is no way to indicate two separate pay rates on the RP14, we would ask that cases of this nature are dealt with via an additional email to the case handler. Initially, while we assess the number of cases this applies to, we would ask that practitioners email the Policy team about any affected cases.
Any enquiries regarding this article should be directed towards 
Jessica Bradbury, Redundancy Payments Service, PO Box 16685, Birmingham, 
B2 2LX  telephone: 0121 380 3477  email: Jessica.Bradbury@insolvency.gsi.gov.uk 
General enquiries may be directed to email redundancy.payments@insolvency.gsi.gov.uk  
56) Collective Redundancy Consultation for Employers facing Insolvency:  Call for Evidence

On 23 March 15 the Insolvency Service launched a call for evidence on collective redundancy consultation in insolvency situations. This call for evidence invites stakeholder’s views on  understanding of the current requirements and their benefits, the factors that facilitate or inhibit quality consultation, the role of directors and the ways in which government and industry can work together to ensure that quality consultation and timely notification takes place. The intention of this call for evidence is to improve outcomes from consultation for both employers and employees.

Your input to this call for evidence would be greatly appreciated and it can be accessed via the following link: 

https://www.gov.uk/government/consultations/collective-redundancy-consultation-for-employers-facing-insolvency 

Any enquiries regarding the above should be directed towards 
Pabitar Power, External Affairs (Policy), 4 Abbey Orchard Street, London 
SW1P 2HT; telephone:  0207 596 6152;  email: pabitar.power@insolvency.gsi.gov.uk   
General enquiries may be directed to email Policy.Unit@insolvency.gsi.gov.uk  
73) New Official Statistics Publication on Enforcement Outcomes

The Insolvency Service is developing a new quarterly Official Statistics release, Insolvency Service Enforcement Outcomes. Information on the number of director disqualifications, public interest winding up orders and bankruptcy and debt relief order restrictions will be reported.

The first edition will be published 20 May 2015 and will include information up to January to March 2015.
For more information, or if you would like to be notified when the new statistics are published, contact statistics@insolvency.gsi.gov.uk
General enquiries regarding this article may be directed to email     statistic@insolvency.gsi.gov.uk  

74) Insolvency Guidance Paper – Retention of Title

In November, the authorising bodies issued a new insolvency guidance paper (IGP) on retention of title. IGPs are developed and approved by the Joint Insolvency Committee (JIC), and adopted by each of the insolvency authorising bodies. In this instance, the IGP was developed with the assistance of the Association of British Insurers which is represented on the JIC as one of the committee’s lay members.
Practitioners can view the new IGP here: 
IGPs are issued to insolvency practitioners to provide guidance on matters that may require consideration in the conduct of insolvency work or in an insolvency practitioner’s practice. Unlike SIPs, which set out required practice, IGPs are purely guidance and practitioners may develop different approaches to the areas covered by the IGPs.   
Any enquiries regarding this article should be directed towards 
email:  IPRegulation.Section@insolvency.gsi.gov.uk 
75) Making the most of Intellectual Property

This article has been provided by Rosa Wilkinson, Director of Innovation and Strategic Communications at the Intellectual Property Office.

Few readers of Dear IP would, I am sure, disagree with the notion that intellectual property matters.  That is undoubtedly the case when we’re talking about an Insolvency Practitioner.  The best can make a huge difference to the end of life of a firm and the experience of creditors and those who had business relationships with it.  

In recent years developed economies have seen intellectual property move from the margins to the mainstream of business thinking. Even the likes of Dragons Den now pick up on the increased recognition that the potential for business success often depends on effective management of intellectual property assets - few bidders succeed in securing investment unless they can convince the Dragons that their good ideas, inventions and trade marks have been protected and won’t be challenged.  And these intangible assets are where we’re spending our money: in 2011, UK businesses invested significantly more in ideas and knowledge than in tangible assets like bricks and machinery, £126 billion compared to £88 billion. The trends show that intangible investment continues to rise whilst tangible investment has, at best, flat lined.

These levels of investment are not widely understood or appreciated. As insolvency practitioners will well know, too often businesses don’t keep a formal record of their intellectual property assets.  Many businesses are not always aware of the value of their intellectual property, and the advice they receive tends to ignore it when assessing their balance sheet. In all too many cases, intellectual property assets are not fully exploited within a business whether to generate additional income or to secure finance for the next phase of growth.  This latter point was something that the Intellectual Property Office (IPO) realised when that innovative companies, rich in intellectual property but poor in tangible assets, increasingly reported their difficulty accessing lending to help them grow.

In response to this the IPO developed and recently launched a new intellectual property finance toolkit that helps businesses, their advisers and the lending community talk the same language. It will help businesses identify and value their intellectual property assets when applying for finance and develop more effective management and commercialisation strategies for their intellectual property. It will also help make companies more aware of the range of finance options open to them.

This is good news for innovative firms, for business lending and for the economy more generally. 
How does this affect Insolvency Practitioners? The disciplines involved in identifying and exploiting intellectual property assets are similar to those that insolvency practitioners use to assess the value of failing firms. A deeper understanding of the value of intellectual property assets through the business growth cycle is a great opportunity to help firms that might be in trouble. It can help identify assets that may be ignored or undervalued that might potentially generate income when seeking debt finance. Similarly it can help realise the full value of a company when it goes into administration. 

The simple steps and practical tools the kit offers will help improve the understanding and management of intellectual property assets. And that is good for all concerned.

76) The Care Act 2014 - Local Authorities’ etc. ‘Provider Failure’ Duties

This article which has been provided by the Department of Health, draws attention to duties on local authorities and on Health and Social Care trusts (“authorities”) under the Care Act 2014 in the event that a care provider’s business financially fails. In particular, it requests an insolvency practitioner to make local authorities aware of relevant insolvency events in relation to a financially failed provider in order to minimise the risk of disruption to services by enabling local authorities to be better prepared to step in if required.

From April 2015, the Care Act will place temporary duties on local authorities in England and Wales and on Health and Social Care trusts in Northern Ireland (“authorities”) to meet the care and support needs, of adults receiving services in their area where their care provider (in relation to England this is a provider registered with the Care Quality Commission in respect of the carrying on of a regulated activity) can no longer carry on because of ‘business failure’. Regulations made under the Care Act, the Care and Support (Business Failure) Regulations 2015 (“the 2015 Regulations”), specify the meaning of business failure for these purposes. 

A business failure ‘event’ will typically involve the appointment of an insolvency practitioner to administer the affairs of a financially failed care business and if followed by the inability of the service provider to continue (i.e. both elements - failure and inability - are needed), the temporary duty on authorities to step in and meet care and support needs will be triggered in respect of each individual receiving services from the failed provider (in England this is regardless of whether a local authority was previously responsible for arranging their care or the care was arranged privately; in Wales, Scotland and Northern Ireland, the duty is limited to situations where the provider was meeting needs under arrangements made by or funded by an authority in another UK country). 

The temporary duty is not triggered if the service continues but the business is insolvent; we recognise that it is fairly common for an insolvency practitioner to continue to trade a failed business whilst looking to sell it as a ‘going concern’ or provide an opportunity for the existing management or another operator to deliver a turnaround plan. Unless the care provider becomes unable to carry on, it will remain the provider’s responsibility to provide services and authorities would not be required to intervene because the service will be continuing. 

The temporary duty is more likely to be triggered if an insolvency practitioner deems that the business is no longer financially viable and chooses to wind it down and close the service, leading to inability of the business to continue, with the result that care and support, or support, needs go unmet.
A local authority may not be aware that a care provider in its area has failed financially as it may not have contracts with that provider in place. 

To enable local authorities to discharge their temporary duties under the Care Act, insolvency practitioners appointed in relation to a registered care provider’s business are requested to notify the Director of Adult Social Services (or their equivalents in Wales and Scotland) of the local authority in whose area the service is located of their appointment and/or business failure event and advise on their intention as regards whether to continue to trade or wind down the business as soon as possible following their appointment. 
For reference, under the 2015 Regulations, available online at http://www.legislation.gov.uk/uksi/2015/301/pdfs/uksi_20150301_en.pdf the following events constitute ‘business failure’ (in relation to providers who are not individuals):

· the appointment of an administrator (within the meaning given by paragraph 1(1) of Schedule B1 to the Insolvency Act 1986 (“the 1986 Act”) or paragraph 2(1) of Schedule B1 to the Insolvency (Northern Ireland) Order 1989 (“the 1989 Order”) takes effect;

· a receiver is appointed;
· an administrative receiver is appointed as defined in section 251 of the 1986 Act or article 5 of the 1989 Order;
· a resolution for a voluntary winding up is passed other than in a members' voluntary winding up;
· a winding up order is made;
· an order by virtue of article 11 of the Insolvent Partnerships Order 1994 is made;
· an order by virtue of article 11 of the Insolvent Partnerships Order (Northern Ireland) 1995 is made;
· the charity trustees of the provider become unable to pay their debts as they fall due (within the meaning of the 2015 Regulations);
· every member of a partnership is adjudged bankrupt; or
· a voluntary arrangement proposed for the purposes of Part 1 of the 1986 Act or Part 2 of the 1989 Order has been approved under that part of the Act or Order.

Any enquiries regarding this article should be directed towards 
Stephen Airey, Department of Health, Area 313b, Richmond House, 
79 Whitehall, SW1A 2NS  telephone: 0207 210 5710, 
email:  Stephen.airey@dh.gsi.gov.uk 
77) Insolvency Service guidance to Official Receivers and DRO intermediaries on undrawn pension entitlements

In the light of the decision in Horton v Henry [2014] EWHC 4209 (Ch), guidance has been issued to Official Receivers and Debt Relief Order (DRO) intermediaries on how to deal with undrawn pension entitlements in bankruptcies and when considering DRO applications. The guidance has been issued pending further consideration of the decision by the Court of Appeal. In broad terms, Official Receivers are being advised that they should follow the later decision in Henry v Horton which provides greater protection for pensions not in payment.  The full terms of the guidance can be found at: 

https://www.gov.uk/government/news/undrawn-pension-entitlements-summary-of-guidance-for-insolvency-practitioners-and-debt-advisors 
Any enquiries regarding the above should be directed towards 
Simon Whiting, External Affairs (Policy), 4 Abbey Orchard Street, London 
SW1P 2HT;  telephone: 0207 637 6246;  email: simon.whiting@insolvency.gsi.gov.uk 
78) Deregulation Bill and Small Business, Enterprise and Employment Bill get Royal Assent

On 26 March 2015 the Deregulation Bill and the Small Business, Enterprise and Employment Bill both received Royal Assent and are thereby now Acts of Parliament. Measures in the two Acts do not come into force immediately but will be commenced in a phased way over the course of the next year or more. 

The first measures will come into force in May 2015. These will include:

· Removal of the requirement for liquidators and trustees to seek sanction; and

· Creation of a power to make regulations to prohibit or place conditions on sales of businesses in administration to connected parties
 .

The next changes will not come into force before October 2015. These are likely to include: 

· Allowing persons to be partially authorised to act as an insolvency practitioner;  

· Withdrawal of the Secretary of State from direct authorisation of insolvency practitioners; and 

· Provisions to strengthen the insolvency practitioner regulatory regime, including the introduction of statutory objectives and new sanctioning powers for the oversight regulator.

The following measures will not be commenced before April 2016:

· New process of D reporting by insolvency practitioners and other disqualification changes (and the new power to seek a compensation order):;

· Enabling administrators to bring wrongful and fraudulent trading claims and to allow liquidators and administrators to assign these and certain other claims;

· Creditor engagement changes to replace the requirement to hold physical meetings in all cases and to allow creditors to opt out of receiving communications from office-holders; and

· Provision that the Official Receiver will be appointed as trustee on the making of a bankruptcy order, unless the court orders otherwise.

We also take this opportunity to thank those who have helped shape the policy in relation to these measures through consultation processes and passage of the two Bills through Parliament. Further implementation updates will be provided as the timetable is confirmed over the coming months. 

The new legislation is accessible via the following links:

Deregulation Act 2015

http://www.legislation.gov.uk/ukpga/2015/20/contents/enacted
Small Business, Enterprise and Employment Act 2015

http://www.legislation.gov.uk/ukpga/2015/26/contents/enacted
Any enquiries regarding this article should be directed towards Tom Phillips 
at The Insolvency Service, 4 Abbey Orchard Street, London SW1P 2HT 
telephone:  020 7637 6421 email: tom.phillips@insolvency.gsi.gov.uk
52) The Insolvency Practitioners (Amendment) Regulations 2015

The Insolvency Practitioners (Amendment) Regulations 2015 (“the Amendment Regulations”) were laid on 27 February 2015 and, subject to the negative resolution procedure, will become law in late March and commence on 1 October 2015.

The Amendment Regulations amend the Insolvency Practitioners Regulations 2005 so that the requirement for insolvency practitioners to maintain records under Schedule 3, which must be capable of being separately produced from any other record, is removed. 

That requirement is replaced with a broader duty to keep records which are sufficient to show and explain the administration of the case and any decisions made by the insolvency practitioner which materially affect the case.
The second effect of the Amendment Regulations is to amend Regulation 14 so that insolvency practitioners are no longer required by statute to notify their recognised professional body of the whereabouts of their records. The statutory requirement is unnecessary legislation because Recognised Professional Bodies are membership organisations, and the obligation is better placed in membership rules. The Regulation 14 requirement will remain for insolvency practitioners authorised by the Secretary of State, as the Secretary of state is not a membership body.
The Amendment Regulations will apply to Great Britain.

Any enquiries regarding the above should be directed towards Simon Whiting, External Affairs (Policy), 4 Abbey Orchard Street, London SW1P 2HT; telephone: 0207 637 6246;  email: simon.whiting@insolvency.gsi.gov.uk 

53) The Insolvency (Amendment) Rules 2015

On the 3 March 2015 The Insolvency (Amendment) Rules 2015 (“the Amendment Rules”) were laid in Parliament. The driving force behind these amendments is to increase transparency for creditors so they will have a much clearer indication of what to expect and the likely cost of dealing with the insolvency. It does this in two important ways: firstly by requiring the insolvency practitioner to provide an estimate of their remuneration for a case to each creditor where s/he is seeking remuneration on a time and rate basis; and secondly, in all cases by providing an indication of the likely work that will be needed in a case and the anticipated expenses of a case. The key challenge – and one that the Insolvency Service is working with the Joint Insolvency Committee on – will be to present this information in a clear, concise format that the creditor – i.e. the end user – finds both useful and informative.

The Amendment Rules insert new provisions into the Insolvency Rules 1986 (“the Rules”). They require office-holders in administrations, creditors’ voluntary liquidations (CVL), compulsory liquidations and bankruptcy, where remuneration is sought on the basis of time and rate, to provide all creditors with an estimate of their fees and details of expenses. This information is required to be given prior to setting the basis so that creditors can approve the estimate of fees at the same time as approving the basis. 

Under the Rules office-holders will not be permitted to draw down fees in excess of the approved estimate unless creditors give further approval. The Rules set out the process and the information required to be given to creditors in seeking further approval. The estimate therefore acts as a cap on fees up to the amount approved. Although the Rules require details of anticipated/incurred expenses to be provided, these do not require approval; they are for information only. Anticipated expenses should however be as accurate as possible at the time the estimate is given.

Estimates of fees may be given up to the completion of the case, or where it is not possible to anticipate the fees to completion, up to a particular milestone or for a designated period. The estimate should make clear the period/point to which it applies and provide an explanation why the office-holder anticipates it may be necessary to seek further approval. Again, the driver here is about openness and transparency with creditors so that they know what to expect.

The Amendment Rules insert new provisions into Rules 2.47, 4.49B and 6.78A of the Rules (reports to creditors) which requires a statement to be included in progress reports to state whether the remuneration as set out in the fees estimate, or details of expenses as provided to creditors, are likely to be exceeded/have been exceeded and the reasons for this. This requirement also applies to any further approval given by creditors. The intention is that the progress report should provide creditors with an early warning that the estimate/further approval is likely to be exceeded and the reason why this is the case. An office-holder may, however, notify creditors that they expect to exceed the approved fees estimate and therefore seek approval for additional fees, at any time and may incur fees before such approval is given (but will not be able to draw such fees until approval is obtained).

A new provision contained in Rules 2.109D and 4.131D addresses the current anomaly created in cases where a Paragraph 52(1)(b) statement has been made where, when seeking a review of remuneration or apportionment of set fee remuneration under Rules 2.109A, 2.109C, 4.131A and 4.131C, an office-holder (including a liquidator where the administration has converted into a CVL) is required to seek approval from secured creditors in cases where it appears funds will be available for distribution to unsecured creditors (other than in respect of the prescribed part). The new provision revises to whom the office-holder must make a request or application in such circumstances to make sure that such matters are determined by parties with the appropriate economic interest. Rules 2.109D and 4.131D will also apply where an office-holder seeks approval for additional fees under Rules 2.109AB or 4.131AB.

In administration, where it is anticipated at the outset that the case will move into a CVL, the estimate may cover the work of the subsequent CVL, or if this is not practical, just the fees and expenses of the administration. Further approval will be required when the company moves into liquidation if remuneration has exceeded the total amount set out in the fee estimate agreed in the administration.

Where remuneration is sought as a fixed fee or as a percentage of realisations all creditors should be provided with details of the work proposed and the expenses that will, or are likely to be incurred, before the basis is approved by creditors. This will not require creditor approval and will be for information only but will assist creditors when deciding whether or not to approve the basis sought.

These changes come into force on 1 October 2015 and will apply where the appointment of an administrator, liquidator or trustee, the nomination of a liquidator under s100 (2) or 139(3) of the Insolvency Act 1986 or where a liquidator is nominated or an administrator becomes liquidator under paragraph 83(7) of Schedule B1, is made on or after the 1st October 2015.

There is a transitional arrangement where a company enters administration prior to 1 October 2015, and subsequently moves into liquidation under paragraph 83 of Schedule B1 and the administrator becomes liquidator post 1 October 2015. Rule 4.127(5A) will not apply. This means that the basis will not be carried forward in cases where no estimate was given in the administration. The liquidator will be required to agree a new basis for the liquidation and provide a fees estimate, where applicable.  The transitional arrangement also applies where the company enters administration prior to the 1 October 2015 and the appointment of the administrator ceases to have effect post 1  October 2015 and the court immediately appoints the same person as liquidator under s140(1). In this case Rule 4.127(5A) will not apply and the basis of remuneration cannot be carried forward into the subsequent liquidation. The liquidator will be required to agree a new basis for the liquidation and provide a fees estimate, where applicable.

Statement of Insolvency Practice 9 is currently being reviewed by the Joint Insolvency Committee and updated to provide guidance on the application of the new Rules. 

Any enquiries regarding the above should be directed towards Alison Ireland, Insolvency Service Policy Directorate, telephone: 0207 637 6365 
email: Alison.Ireland@insolvency.gsi.gov.uk
54) The Insolvency (Protection of Essential Supplies) Order 2015 

Following debates in both Houses of Parliament this month, The Insolvency (Protection of Essential Supplies) Order 2015 was made on 26 March 2015.  The Order will commence on 1 October 2015. 

The Order amends the Insolvency Act 1986 to prevent essential IT and utility suppliers of businesses in administration or voluntary arrangements from exercising contractual rights to terminate the supply or to increase charges to the insolvent business on account of the insolvency.  

The aim is to ensure that insolvency practitioners are able to secure supplies that are essential to facilitate a prospective rescue of the business. The instrument provides safeguards for those suppliers who will be affected to ensure they may terminate the contract or the supply in certain specific circumstances.  

The Order can be viewed at:

http://www.legislation.gov.uk/ukdsi/2015/9780111128992
Further information will be provided in due course as preparations for commencement of the Order get underway.

Any enquiries regarding the above should be directed towards Maria Isanzu, 
External Affairs (Policy), 4 Abbey Orchard Street,  London SW1P 2HT; 
telephone:  0207 637 1110; email: maria.isanzu@insolvency.gsi.gov.uk 

General enquiries may be directed to email: Policy.Unit@insolvency.gsi.gov.uk 

12)  Action Fraud

Action Fraud (http://www.actionfraud.police.uk/) is the UK’s national reporting centre for fraud and internet crime. 

Article 10 of Chapter 20 of Dear IP, which was published before the roll out of Action Fraud across all the UK Police Forces, is aimed at insolvency practitioners acting as office holders who have a statutory obligation to report offences under the provisions of sections 7A, 262B and 218(3) & (4) of the Insolvency Act 1986 and therefore does not include insolvency practitioners acting as administrators. However the Insolvency Service will accept reports of criminality from administrators as they provide valuable intelligence, but administrators may also submit reports to other agencies, including Action Fraud. 

Whilst practitioners acting as office holders with a statutory obligation to report criminality to the Insolvency Service should continue to do so in accordance with the guidance set out in Article 10, if the alleged offence is not one of those mentioned in that Article, they may also wish to consider reporting it to Action Fraud. 

The majority of reports which insolvency practitioners are likely to make to Action Fraud will be where they are reporting as a third party and not the victim. Whilst victim consent is desirable Action Fraud will also accept information reports where such consent is not available (http://www.actionfraud.police.uk/information-reports). 

Insolvency practitioners may also wish to consider if Action Fraud’s Business Reporting Tool (http://www.actionfraud.police.uk/BRT) is the most appropriate method of uploading crime and information reports for the cases they deal with.    
Any enquiries regarding this article should be directed towards 
Mark Danks, Insolvent Targeting Team, 3rd Floor, Cannon House, 
18 Priory Queensway, Birmingham, B4 6FD telephone: 0121 698 4236 
 email:  mark.danks@insolvency.gsi.gov.uk 

General enquiries may be directed to email: intelligence.insolvent@insolvency.gsi.gov.uk  
4) ENFORCEMENT OUTCOMES – March 2015

Director Disqualification Update
2014-15 Figures to date

	Section under which action taken
	Directors Disqualified

	
	Q1
	Q2
	Q3
	Total to end Q3

	S6 CDDA
	341
	320
	245
	906

	S2 CDDA following conviction of indictable offence
	13
	23
	18
	54

	S8 CDDA following Companies Act investigation by the Insolvency Service
	0
	0
	0*
	0

	Total directors disqualified
	354
	343
	263
	960


*In our last article, it was stated that there had been one disqualification under s8 CDDA during Q3.  Following a review of the data, it has been noted that proceedings were actually taken under s6 CDDA and the table above has been amended to reflect that result.

The average period for s6 CDDA disqualification is currently 5.7 years.

Approximately 10% of disqualifications are currently for periods in excess of ten years, reflecting the seriousness of the unfit conduct set out in the disqualification reports.

Special Mentions

David Elliott & Simon Paterson – Moore Stephens

GML Construction Limited 

This was a serious case where allegations of fraud were made against a director who was a Chartered Accountant. 

The director caused the company to enter into a number of carefully planned transactions shortly prior to the cessation of trade designed to put assets beyond the reach of creditors and to his own personal benefit.  He then produced false and misleading documents to the administrators. This was a deliberate and dishonest scheme by an accountant, with over twenty years of directorial experience and the then current holder of a county Entrepreneur of the Year award. 

Bond Dickinson, acting on behalf of the Insolvency Service, received assistance from the administrators and their team.  In particular, the insolvency practitioner arranged online access, via his solicitors, to relevant documents to assist with the investigation and the building of the case on behalf of the Secretary of State.  Ultimately, the director confirmed that he did not want to contest the proposed disqualification and offered an undertaking for 11 years which was accepted by the Secretary of State.

Louise Turner, Nicky Fisher and Chris Herron – Herron Fisher, Croydon

Vinance plc

Between November 2014 and February 2015, the Secretary of State accepted disqualification undertakings against the four directors of Vinance plc which had gone into administration on 16 November 2012.  

Vinance plc offered wine investment services to its customers. The investigation involved a large amount of analysis relating to client transactions, wines purchased (or not, as the case may be) and establishing the shortfall between the wine the company had agreed to purchase against the stock actually held. Client claims against Vinance plc totalled nearly £14,000,000.
Kevin Phillips the Insolvency Service investigator in this case, praised the cooperation of the joint administrators, Nicky Fisher and Chris Herron, as well as Louise Turner with whom he primarily dealt.  Mr Phillips said:

“The Insolvency Practitioners were particularly helpful in the case.  I primarily dealt with a member of staff called Louise Turner but the Joint Liquidators, Chris Herron and Nicky Fisher, were also willing and available to talk to me when Louise Turner was unable to assist. I believe I made at least 4-5 visits to their office and exchanged many emails.  I also had a number of telephone conversations with Louise Turner who was willing to discuss and explain any information that the Joint Liquidators had provided to me. Of particular note, the Joint Liquidators were willing to give us access to the company’s records and their files at short notice, and on occasions would pull out documents that I needed; this saved me the time of looking through files that were more familiar to the Liquidator.  

“The case required a significant amount of analysis of accounting records; this analysis was completed by both the Joint Liquidators and the Insolvency Service.  The Joint Liquidators had completed analysis of the company’s records and records obtained from third parties with whom the company had dealings.  This was primarily related to the repatriating of stock to customers and agreeing creditor claims as part of their Administrator and Liquidator functions. The Liquidator shared that analysis with me to save a duplication of work and was willing to clarify points relevant to my investigation.  A substantial amount of time was saved by the Joint Liquidators sharing their analysis.  The sharing of information, general assistance and provision of information specifically for our investigation by the Liquidator was crucial to the successful outcome of our Investigation.”

Three of the directors were disqualified for nine years and one for ten years for causing or allowing Vinance plc to trade with undue risk to clients by failing to procure wine which it had agreed to purchase on behalf of its clients.  

Deloitte LLP:  John Charles Reid and Brian William Milne: Joint Administrators (Peter Mackie and Lien Ngo assisting)
Powwow Water Company Limited 

The main allegation in this case was that the director had transferred approximately £11million of book debts, which were subject to a charge, to a series of associated companies for collection, thereby putting the proceeds of recovery beyond the reach of the charge holder and the creditors of the company.  Bond Dickinson, acting on behalf of the Insolvency Service, received assistance from the administrators and their team throughout, including the transfer of records to a local office for ease of inspection and full access to relevant solicitors’ papers and extensive post appointment inter-company ledger work. 

This was a serious case and an undertaking of 11 years was accepted by the Secretary of State on 14 March 2014. 

Post undertaking, third parties have continued their attempts to collect the book debts and the Insolvency Service, Bond Dickinson and the Joint Administrators have worked together to halt this improper attempt to collect those assets.
Your views

We are still interested to hear what you, the readers, think of this chapter of Dear IP and what sort of content you would be interested in reading.  Do please send any ideas to sallie.rose@insolvency.gsi.gov.uk 

Any other enquiries regarding this article should also be directed towards 
email:  sallie.rose@insolvency.gsi.gov.uk 

� This power (which lapses five years after commencement) would only be used  if the voluntary measures arising from the Graham Review into pre-pack administration  proved unsuccessful
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