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10) Substantial property transactions involving directors
Sections 190-196 of the Companies Act 2006 (‘the Act’) deal with substantial property transactions involving directors.  They came into force on 1 October 2007 and replace sections 320-322A of the Companies Act 1985.  As before, the provisions require that any arrangement under which a director, or a person associated with a director, acquires a substantial asset must have shareholder approval, failing which the transaction is voidable at the instance of the company.

However, there is an exemption to the above for transactions entered into by companies that are subject to certain insolvency procedures.  Previously, this exemption applied only to insolvent liquidations, but by virtue of section 193 of the Act this exemption has, with effect from 1 October 2007, been extended to companies in administration.

Insolvency practitioners should note that the new exemptions do not extend to administrative receivership, so the position regarding disposals to directors, or companies controlled by directors of the vendor company where the vendor company is in receivership, remains the same.

Any enquiries regarding the above should be directed toward Toby Watkinson, IP Policy Section, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6566; email: toby.watkinson@insolvency.gsi.gov.uk 

General enquiries may be directed to IPPolicy.Section@insolvency.gsi.gov.uk 

Telephone: 0207 291 6772

11) Progress reports in an administration, following an extension

Rule 2.47 of the Insolvency Rules 1986 states that the administrator’s progress reports must cover the six months commencing on the date that the company entered administration and for every subsequent period of six months.  Rule 2.112 states that a further progress report, from the date of the most recent progress report (if any) or the date the company entered administration, must be prepared in support of an application to extend the administration. Insolvency practitioners are reminded that, if any application for an extension has been made, the next progress report should be prepared within the original six-monthly reporting cycle from the date that the company entered administration, not six months from the date of the further progress report in support of the extension.

Any enquiries regarding the above should be directed towards Steven Chown, Policy Unit Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6501 email: steven.chown@insolvency.gsi.gov.uk

General enquiries may be directed to Policy.Unit@insolvency.gsi.gov.uk 

Telephone: 0207 291 6740

56) The Insolvency (Amendment) Regulations 2008 – unclaimed dividends, undistributed assets and undistributed dividends
These amending regulations will come into force on 6 April 2008.

They will enable unclaimed dividends to be paid into the Insolvency Services Account (ISA), on payment of a fee, in respect of dissolved companies which were formerly in administration and administrative receivership. The existing provision requiring such monies to be paid into the ISA where companies were formerly in voluntary liquidation has been replaced by a discretionary provision enabling such monies to be paid in.  There is no fee in respect of payments made into the Account in former voluntary liquidations but information must be provided in all cases.  

The regulations set out the information to be provided when unclaimed dividends are paid into the ISA.  There will be also be a non-statutory form number CAU104 asking for further information specifically for administrations and administrative receiverships. Form CAU103 will remain the non-statutory from for voluntary liquidations.  Both forms are available from the Estate Accounts Directorate of the Insolvency Service.

The Insolvency Practitioners and Insolvency Services Account (Fees) (Amendment) (No.2) Order 2008 sets out the fee in Article 4 of the Order.

All references to unclaimed or undistributed assets and undistributed dividends in Regulation 18 are removed since upon the dissolution of a company all property and rights whatsoever vested in or held on trust for the company (but not including property held by the company on trust for any other person) are deemed to be bona vacantia and accordingly belong, and are payable, and are to be paid, to the Crown, or to the Duchy of Lancaster or to the Duke of Cornwall for the time being (as the case may be). This means that the ISA may no longer be used for the deposit of monies representing such assets or such dividends on the dissolution of a company.

Copies of the instruments will be available on the Insolvency Service’s website until they appear on the website of the Office of Public Sector Information, at http://www.opsi.gov.uk/ 

Enquiries concerning the Insolvency (Amendment) Regulations 2008 should be directed towards Katherine Parker, Policy Unit, Area 5.7, 21 Bloomsbury Street, London WC1B 3QW, Tel: 020 7637 6651 

E-mail: katherine.parker@insolvency.gsi.gov.uk   

Enquiries concerning the Insolvency Practitioners and Insolvency Services Account (Fees) (Amendment) (No.2) Order 2008 should be directed to EAD Enquiries, 

Tel: 0121 698 4275, email: EAD.Enquiries@insolvency.gsi.gov.uk
20) Book debt proceeds subject to floating charge security being paid to and retained by banks

Following the Privy Council’s Brumark decision of June 2001, in February 2002 the Crown Departments (now the Insolvency Service’s Redundancy Payments Directorate (RPD), and Her Majesty’s Revenue & Customs (HMRC)) issued a joint statement setting out their position as a result of that judgment.

In May 2002 R3 issued relevant guidance to insolvency practitioners by means of Technical Bulletin 50.

In June 2005 the House of Lords approved the Brumark decision in the Spectrum case and a further Crown statement was issued.

Banks’ position post Brumark/Spectrum

Since the Brumark and Spectrum judgments insolvency practitioners have brought to the Crown Department’s attention some instances where book debt proceeds had been received by the banks and despite requests from the insolvency practitioners for the monies to be remitted to them in order to distribute the funds to preferential creditors the banks have declined to do so.  One of the bank’s grounds for not remitting the funds is that the insolvency practitioner has no locus standi to seek/demand the return of the funds.  As such the Crown Departments are actively taking this matter forward as the Crown Departments do have locus standi (in cases where there is a joint crown debt, RPD is taking the lead in seeking recovery of the funds).

The Crown Departments want to be made aware of all such cases where funds that should be used to pay preferential claims are paid to floating charge-holders, whether or not the payment was made direct to the floating charge-holder or by the insolvency practitioner. The notification to the Crown Departments should be made as soon as possible in order to ensure that any action is not prejudiced under the Limitation Act 1980.

In cases where both RPD & HMRC have a preferential claim, or only the RPD has such a claim, insolvency practitioners should contact:

Dave Rowan or Barbara Roberts, RP Policy Unit, Insolvency Service, Redundancy Payments Directorate, Area 5.8, 21 Bloomsbury Street, London WC1B 3QW. Tel:  020 7637 6448, fax: 020 7637 6619.

E-mail: dave.rowan@insolvency.gsi.gov.uk
E-mail: Barbara.Roberts@insolvency.gsi.gov.uk 
If only HMRC is a preferential creditor the contact is: 

Maddy Butler, HMRC, Queens Dock, 2nd Floor, Liverpool, Merseyside L74 4AA. 

Tel: 0151 703 8394, fax: 0151 7038459.

E-mail: maddy.butler@hmrc.gsi.gov.uk 

16) Changes in procedure affecting Scottish cases

Since April 2006 the Insolvency Service’s Case Targeting Team, based in Birmingham, has reviewed all D1 full reports, including all those reports submitted by insolvency practitioners in Scotland.  Centralising the targeting resource has lead to efficiency gains while also allowing the Disqualification Team in Edinburgh to focus on their core activity of investigating disqualification matters in Scotland.  To this end, the Insolvency Service has been looking, where possible, to further unify the targeting, investigation and post section 16 letter processes irrespective of whether the case originated in Scotland or in England and Wales. 

As a result, from 1 April 2008 cases originating in Scotland, England and Wales will be subject to the same vetting, investigation and review procedures. This will mean that once an investigation is complete, cases will be submitted to the Authorisation Team in London who will take the decision as to whether misconduct is made out and whether it is in the public interest to issue proceedings. Thereafter the Defendant Liaison Team in Birmingham will progress the matters to completion of the case (with reference to the investigation team). Defendant Liaison Team will negotiate undertakings and, where appropriate, instruct Solicitors to bring proceedings at court. 

A further change within the process will see the Chief Examiner in Edinburgh take the role of the principal witness in disqualification matters. This change properly reflects the different roles of the investigator and the insolvency practitioner, and as has happened in English and Welsh cases (where it has been in operation since 2002) it will result in a reduction in the need for insolvency practitioners to review and swear affidavits and reports, or to attend court as a witness.

However, there will continue to be cases where the Insolvency Service would like the insolvency practitioner to act as witness of fact, particularly where the alleged misconduct occurred during the course of the insolvency administration and may have caused difficulties to the insolvency practitioner or losses to the estate. As now, where an insolvency practitioner is fulfilling such a role beyond his/her statutory duty the Insolvency Service will pay the cost of the practitioners’ time, although we would wish to discuss and agree the detail with the practitioner beforehand for cost control purposes.

Any enquiries regarding the above should be directed toward Enforcement.Technical@insolvency.gsi.gov.uk
18) Protective awards when a company is in liquidation

In the case of Day v Haine and another [2007] All ER (D) 298 (Oct), the court held that protective awards made pursuant to section 189 of the Trade Union and Labour Relations (Consolidation) Act 1992 were not debts provable in the liquidation of a company in circumstances where they were made after the date of liquidation.
The Court of Appeal has now set down a hearing date in this case for either 23 April 2008 or 24 April 2008.  

The Redundancy Payments Directorate (RPD) will continue to submit a proof of debt in respect of protective award payments. Insolvency practitioners are requested not to formally reject the proof of debt (nor request a revision of proofs of debt already submitted) pending the Court of Appeal’s judgment.

If an insolvency practitioner feels unable to delay making a decision and formally rejects the claim, the RPD will have to appeal to the court against the decision and ask for the case to be stayed until the outcome of the Court of Appeal case is known. This could involve unnecessary legal and time costs.

Any enquiries regarding this article should be directed towards 
Barbara Roberts, Senior Policy Advisor, Area 5.8, 21 Bloomsbury St, London WC1B 3QW.  Telephone: 0207 637 6463, email: Barbara.Roberts@insolvency.gsi.gov.uk 

General enquiries may be directed to redundancy.payments@insolvency.gsi.gov.uk  

Telephone: 0207 637 6477

19) Payments made by the Redundancy Payments Directorate 

Payments made to employees of insolvent employers are those that the employer owes to the employees concerned. Once the payments are made the Redundancy Payments Directorate (RPD) expects the payments to be accepted in the insolvency. 

In the majority of cases the information concerning the type of debt owed, and the amount, is supplied by the insolvency practitioner on Form RP14a. As such there should be no dispute about the payments being lodged in the insolvency. If an insolvency practitioner has any doubt about an employee’s claim the doubt should be brought to the RPD’s attention before any payment is made. If after further consideration the RPD and insolvency practitioner cannot agree on eligibility for payment the claim to the RPD will be rejected on the basis that the insolvency practitioner denies there is such an employer’s debt owed. 

The employee will be advised of his/her right to refer the matter for determination by an Employment Tribunal. In such instances the RPD may ask the tribunal to request the appearance of the insolvency practitioner to give evidence as to why the debt is disputed.

Any enquiries regarding this article should be directed towards 
Barbara Roberts, Senior Policy Advisor, Area 5.8, 21 Bloomsbury St, London WC1B 3QW.  Telephone: 0207 637 6463, email: Barbara.Roberts@insolvency.gsi.gov.uk 

General enquiries may be directed to redundancy.payments@insolvency.gsi.gov.uk  

Telephone: 0207 637 6477

20) Redundancy Payment Directorate Inspectors visits – wages and eligibility checks

Redundancy Payment Directorate (RPD) Inspectors visit insolvency practitioner’s offices to check wages and personnel records to validate claims made by dismissed employees. As most of the visits are post payment of claims it is possible that when an appointment is made by Inspectors the records are already in storage. Where this is the case it would be helpful if the records could be retrieved as soon as possible. In the event that the records are not available when the Inspector is due to visit insolvency practitioners are asked to inform the local Redundancy Payments Office as soon as possible to avoid any wasted journeys.

Any enquiries regarding this article should be directed towards 
Barbara Roberts, Senior Policy Advisor, Area 5.8, 21 Bloomsbury St, London WC1B 3QW.  Telephone: 0207 637 6463, email: Barbara.Roberts@insolvency.gsi.gov.uk 

General enquiries may be directed to redundancy.payments@insolvency.gsi.gov.uk  

Telephone: 0207 637 6477

21) Completion of Form RP14a

There can be instances where there are no wages and personnel records from which the insolvency practitioner can complete a Form RP14a other than by taking the information from the claimant’s RP1 Form.  In such cases the Form RP14a should be clearly noted to the effect that the information is derived only from the RP1 Form and that it has not been checked against the employer’s records.

Any enquiries regarding this article should be directed towards 
Barbara Roberts, Senior Policy Advisor, Area 5.8, 21 Bloomsbury St, London WC1B 3QW.  Telephone: 0207 637 6463, email: Barbara.Roberts@insolvency.gsi.gov.uk 

General enquiries may be directed to redundancy.payments@insolvency.gsi.gov.uk  

Telephone: 0207 637 6477

22) Miscellaneous employment issues

IL1 - IP’s Redundancy and Insolvency – ‘A guide for insolvency practitioners to employees’ rights on the insolvency of their employer’.

The IL1 has now been revised and will be available on the Insolvency Service web site shortly. 

Annual uprating of statutory limits

The Department for Business Enterprise & Regulatory Reform (BERR) website gives full details of the current statutory limits in respect of redundancy payments. The website is updated when the limits change.  The information can be accessed at the following address: 

http://www.berr.gov.uk/employment/employment-legislation/employment-guidance/page19310.html
The BERR contact for any queries concerning the limits and uprating is:  

Liz Lowe, Senior Policy Advisor, Employment Relations Dispute Resolutions, BERR, 1 Victoria Street, London SW1H 0ET.

E-mail: liz.lowe@berr.gsi.gov.uk
New claims handling system - CHAMP (Claims Handling and Making Payments) 

As you may be aware the Redundancy Payments Directorate (RPD) is moving towards a new claims handling system known as CHAMP.  A working group made up of RPD staff has had numerous meetings to try to ensure that the system meets the requirements not only of the RPD but also that it will be fit for insolvency practitioner’s purposes.  To that end a meeting was held in London and another in Leeds at which some insolvency practitioners were represented.  This was very useful from both sides.  If any insolvency practitioner wishes to participate in future workshops please could they email their contact details to: 

redundancy.payments@insolvency.gsi.gov.uk
Claims for unpaid pension contributions

There have been some instances of claims for unpaid pension contributions including details of employee’s dependents. Insolvency practitioners are asked to ensure that pension claims are only submitted in respect of employees. 

Any enquiries regarding this article should be directed towards 
Barbara Roberts, Senior Policy Advisor, Area 5.8, 21 Bloomsbury St, London WC1B 3QW.  Telephone: 0207 637 6463, email: Barbara.Roberts@insolvency.gsi.gov.uk 

General enquiries may be directed to redundancy.payments@insolvency.gsi.gov.uk  

Telephone: 0207 637 6477

32) Enterprise Act 2002 – Corporate Insolvency Provisions: Evaluation Report and discussion/forum on the future development of corporate insolvency


The Insolvency Service has completed an evaluation of the corporate insolvency provisions of the Enterprise Act 2002, which came into force on the 15 September 2003.  

The evaluation was undertaken to comprehensively assess whether, to what extent and how the provisions of the Enterprise Act 2002 met its policy objectives and to capture the real effects of the legislative action.  The evaluation includes both quantitative and qualitative data collected from various sources over a four-year period.

The evidence from the evaluation indicates that the Enterprise Act 2002 is having some success in achieving its objectives.

In summary, The Enterprise Act:

· Has promoted the use of administration relative to administrative receivership and made administration a more viable procedure for small and medium-sized enterprises.

· Has encouraged the use of non-court order entry routes into administration.

· Has shortened the average duration of administrations.

· Has provided for alternative exit routes from administration.

· Has reduced some of the direct costs (primarily insolvency practitioner and legal fees) of administration.

· Has increased returns to secured and preferential creditors.

As a result of the evaluation, there are four main recommendations for the future:

(a) A review of Creditors Voluntary Liquidation

(b) Continued monitoring of the impact of the Enterprise Act and further evaluation, in particular looking at the impact of the ‘prescribed part’

(c) Continued use of insolvency academics, other specialists and stakeholders in evaluation activities

(d) Continued observance of the impact of case law and other legislation on the Enterprise Act and statutory amendments to be made as required

A full copy of the evaluation report can be found on our website and can be accessed at the following address:

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/legislation/EA02CorporateInsolvencyReport.doc 

The Insolvency Service also hosted a seminar on 12 February 2008 to present the key findings of the evaluation report and to discuss widely and openly how corporate insolvency may develop in the future. To inform this discussion, a panel of experts was asked to give their personal views on the future development of corporate insolvency. 

Professor David Burdette of Nottingham Trent University gave an academic view. Jennifer Marshall, a partner in the Global Restructuring Group at Allen and Overy gave a legal practitioners view and Steven Law, a partner at Ensors gave an insolvency practitioners view. This was then followed by a question and answer session.

Slides and notes from the seminar can also be found on our website and can be accessed at the following address:

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/policychange/CorpInsolvSeminar/CorporateInsolvSeminar.htm 

Any enquiries regarding the above should be directed towards Muhunthan Vaithianathar,
Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6515 email: muhunthan.vaithianathar@insolvency.gsi.gov.uk

General enquiries may be directed to Policy.Unit@insolvency.gsi.gov.uk 

Telephone: 0207 291 6740

32) The Insolvency (Scotland) Amendment Rules 2008 

This instrument, which amends the Insolvency (Scotland) Rules 1986(“the I(S)R86”), comes into force on 6 April 2008.  It resolves the problem relating to the priority of expenses in Scottish administrations, outlined in Article 51 of the December 2007 issue of Dear IP, namely that the current rule that applies a priority of expenses, Rule 2.39, sits in Chapter 9 of Part II of the I(S)R86, Distributions to creditors.  A priority of expenses is only required where there are insufficient funds with which to pay them all. In any administration where there is to be a distribution to creditors, all expenses must already have been paid in full and a priority of expenses given in the distribution chapter is irrelevant.  

After 6 April 2008 the priority will be applied in new Rule 2.39B, which will sit in its own Chapter, Chapter 8A, of the I(S)R86.  This will provide a priority in cases where there are insufficient funds with which to pay expenses in full.  

Any enquiries regarding the above should be directed towards Steven Chown, Policy Unit, Area 5.7, 21 Bloomsbury St, London WC1B 3QW; telephone: 020 7637 6501 email: steven.chown@insolvency.gsi.gov.uk 

General enquiries may be directed to Policy.unit@insolvency.gsi.gov.uk;

Telephone: 020 7291 6740

33) Commencement of Section 176ZA of the Insolvency Act 1986 and the Insolvency (Amendment) Rules 2008
Section 176ZA of the Insolvency Act 1986, which was introduced by the Companies Act 2006 following the House of Lords decision in re Leyland Daf, will come into force on 6 April 2008. The new section gives liquidators in England and Wales priority over assets subject to a floating charge for the payment of their general expenses, so far as the assets of the company are otherwise insufficient to meet them, although rules may be made to restrict its application. Generally speaking, the new section applies to companies that enter liquidation on or after 6 April 2008. 

The Insolvency (Amendment) Rules 2008 (“the Rules”), which will also come into force on 6 April 2008, restrict the application of Section 176ZA only with respect to litigation expenses, defined as expenses of a liquidation which are incurred in the preparation of, or during the course of, any legal proceedings which exceed, or are likely to exceed, a cumulative value of £5,000.  Such litigation expenses shall not have the priority provided by Section 176ZA over any claims to property comprised in or subject to a floating charge and shall not be paid out of such property unless and until approved or authorised by the preferential creditors, the floating charge holder(s) or the court, in accordance with the conditions set out in new Rules 4.218B to 4.218E.

The Rules amend Rule 4.218 to ensure that proceeds of any legal actions, which the liquidator has power to bring in his own name or in the name of the company, will be available to pay the expenses of the liquidation. They also provide for the recovery of expenses and costs relating not only to the conduct but also to the preparation of any legal proceedings. Included within this, whilst not expressly referred to, are any proceedings taken under Section 245 of the Insolvency Act 1986. The existing provision is extended so as to apply to proceeds arising out of any awards made under arbitration or dispute resolution procedures or of any compromise or settlement of any legal action or dispute reached prior to a judgment or award being made. 

Correspondingly, also included as expenses of a liquidation are those expenses properly incurred in the preparation or conduct of arbitration or dispute resolution procedures and negotiations leading to a settlement or compromise of any legal action, arbitration, or dispute resolution procedure.

New Rules 4.218A to 4.218E are inserted into the principal Rules, the Insolvency Rules 1986, and set out the conditions with which the liquidator must comply in seeking and obtaining authorisation or approval and the conditions with which the preferential creditors and/or floating charge holders must comply in granting or refusing the liquidator’s request.

Additionally the Rules provide for the liquidator to make an application to court for the approval or authorisation of such amount of litigation expenses as the court thinks fit where the specified creditor(s), that is the creditor(s) from whom authorisation or approval would be sought, is, or is intended to be, a defendant in the legal proceedings to which the expenses relate. An application may also be made to court where the specified creditor(s) has declined to authorise the amount requested, has approved or authorised an amount less than that requested by the liquidator (which he considers to be inadequate), or made an application to the liquidator for further particulars which in the liquidators opinion is unreasonable.

Where the circumstances are such that the liquidator forms the view that the approval or authorisation is urgent, he may apply to court for approval or authorisation either without seeking it from the specified creditor(s) or, if sought, prior to the expiry of the prescribed time limit.  The draft version of this legislation in its final form can be accessed via the following link: 

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/legislation/enterpriseact/Insolvency(Amendment)Rules08draft.doc
Any enquiries regarding this article should be directed towards 
Alison Parine, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6365 email: alison.parine@insolvency.gsi.gov.uk

General enquiries may be directed to Policy.unit@insolvency.gsi.gov.uk;

Telephone: 0207 291 6740
53) Non-Domestic Rates in administration

The Non-Domestic Rating (Unoccupied Property)(England) Regulations 2008 are due to come into force on 1 April 2008.  These changes have been made by the Department for Communities and Local Government following representations made by the Insolvency Service as a result of the decision in the “Trident Fashions” case, outlined in article 51 of the December 2007 issue of Dear IP.

The regulations revoke the Non-Domestic Rating (Unoccupied Property) Regulations 1989 in their application to England by replacing them with new regulations extending the exceptions to Section 45 of the Local Government Finance Act 1988, to companies in administration (see Regulation 4(l)). Administrators will thereby be in the same position as liquidators. The legislation can be accessed via the following link: 

http://www.opsi.gov.uk/si/si2008/uksi_20080386_en_1
These changes do not apply in Wales but officials in the Welsh Assembly have confirmed that they are considering making an equivalent change to the Non-Domestic Rating (Unoccupied Property) Regulations 1989, insofar as they apply to Wales.

In Scotland, the corresponding regulations in that jurisdiction, The Non-Domestic Rating (Unoccupied Property) (Scotland) Regulations 1994, will also be amended to include empty properties of companies in administration among the list of exceptions from non-domestic rates from 1 April 2008.  The amending instrument is the Non-Domestic Rating (Unoccupied Property) (Scotland) Amendment Regulations 2008 and is available via the following link:
http://www.opsi.gov.uk/legislation/scotland/ssi2008/ssi_20080083_en_1
Any enquiries regarding England and Wales should be directed towards 
Alison Parine, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6365 email: alison.parine@insolvency.gsi.gov.uk and for Scotland please contact Steven Chown, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6501 email: steven.chown@insolvency.gsi.gov.uk

General enquiries may be directed to Policy.unit@insolvency.gsi.gov.uk;

Telephone: 020 7291 6740

34) IVA Forum – straightforward consumer IVA protocol

Individual Voluntary Arrangements (IVAs) were introduced in 1986 as an alternative to bankruptcy.  They were originally aimed at individuals with complex affairs, for example professional persons or traders.  Since their introduction, the credit market has expanded significantly and currently they are mainly used by people with much simpler financial affairs.  In the consultation document “Improving IVAs” (see Article 28 of this Chapter for further information), a stakeholder working group suggested that the IVA regime could be improved by a number of best practice methods.  That suggestion has resulted in the straightforward consumer IVA protocol.  The aim has been to achieve this using a standard framework, providing a balance between the needs of the debtor for some form of debt resolution and the rights of the creditors.  

A forum was held on 29 January 2008 at the ICAEW’s Great Hall, and was attended by 180 delegates. The purpose of the forum was to present a final version of the protocol (and supporting documents) to stakeholders.  There was overwhelming support for the protocol and it was agreed that it should be adopted with effect from   1 February 2008.

The protocol is essentially a voluntary code of conduct for those organisations and bodies involved in managing and agreeing IVAs. It should provide greater transparency for creditors and debtors alike by using standard clauses and a consistent format.  
The presentation to delegates at the forum, a full copy of the protocol and associated documents and how the protocol will be reviewed can be found on the Insolvency Service website: 

http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/policychange/foum2007/plenarymeeting.htm
Any enquiries regarding the above should be directed to Stephen Parcej, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6761, email: Stephen.Parcej@insolvency.gsi.gov.uk

General enquiries may be directed to Policy.Unit@insolvency.gsi.gov.uk 

Telephone: 0207 291 6740 

35) Interim Order prior to proposal of voluntary arrangement – error in Statutory Form 5.2

It has been drawn to our attention that the wording of the second substantive paragraph of Form 5.2 (Interim Order of court under section 252 of the Insolvency Act 1986) does not properly reflect the wording of section 255(6) of the Insolvency Act 1986.

Section 255(6) states that an interim order ceases to have effect at the end of the period of 14 days, beginning with the day after the making of the order.

The form states that the order has effect for XXX days beginning with the day after the date of the Interim Order.

The wording of Form 5.2 is wrong.  The Interim Order takes effect from the date it is made and not the day after, as the form suggests. We will be seeking to correct the wording of the form when Part 5 of the Insolvency Rules is next amended, which will be October 2008 if possible and if not then April 2009.
Any enquiries regarding this article should be directed towards 
Alison Parine, Policy Unit, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6365 email: alison.parine@insolvency.gsi.gov.uk

General enquiries may be directed to Policy.unit@insolvency.gsi.gov.uk;

Telephone: 0207 291 6740

4) Winding-up resolutions - changes made by the Companies Act 2006
The Companies Act 2006 has made various changes to the rules relating to company meetings and resolutions.  Insolvency practitioners should note that some of these changes affect the resolutions that need to be taken to put a company into liquidation. Some of the new provisions are subject to contrary provision in the company’s articles, and some of them are not.

With effect from 1 October 2007, section 84(1)(c) of the Insolvency Act 1986 was repealed.  This was the section which provided that a company may be wound up voluntarily ‘if the company resolves by extraordinary resolution to the effect that it cannot by reason of its liabilities continue in business and that it is advisable to wind up’.  Accordingly, with effect from that date any winding-up resolution, whether or not the company is insolvent, needs to be taken as a special resolution under section 84(1)(b).  This is not subject to any contrary provision in the company’s articles.

Furthermore, the period of notice required for a meeting of a private company at which a special resolution is to be proposed was reduced from 21 days to 14 days under section 307(1) of the Companies Act 2006 (‘the Act’), also with effect from 1 October 2007.  However, under section 307(3) of the Act the company’s articles of association may specify a longer period of notice.

Meetings of a private company may be called on shorter notice where a majority of the members who hold 90% of the voting rights agree. However, the company’s articles of association may specify a higher threshold.  For a public company, a 95% majority is required.

With effect from the same date, references to extraordinary resolutions in section 165 of the Insolvency Act 1986 (powers of liquidator in voluntary winding up) were replaced by references to special resolutions.

Any enquiries regarding the above should be directed toward Toby Watkinson, IP Policy Section, Area 5.7, 21 Bloomsbury Street, London, WC1B 3QW; telephone: 020 7637 6566; email: toby.watkinson@insolvency.gsi.gov.uk 

General enquiries may be directed to IPPolicy.Section@insolvency.gsi.gov.uk 

Telephone: 0207 291 6772







Whilst every effort is made to ensure that the information provided is accurate, the contents of Dear IP are, unless stated otherwise, the view of the Insolvency Service, and articles are not a full and authoritative statement of law


