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69) Information Required to Process Surplus Fee Rebate Request

Estate Accounts and Scanning (EAS) have carried out a review of the process and procedure around bankruptcy ceiling Secretary of State fee rebates on surplus funds that are returnable to the (former) bankrupt.

As a result of this review EAS request the following co-operation from insolvency practitioners when a rebate calculation request is made:   

· All debts and costs have where possible been paid prior to the rebate request being submitted, this includes final insolvency practitioner fees.  Where this is not possible details of any payments still to be issued should be made clear.
· That both an abstract and a full gross accounting receipts and payments account be submitted with the rebate request that clearly identify any secured creditor payments.
· A request to close Interest Bearing has been completed prior to the rebate request being submitted and is included in the accounts.
· Details of whether the case is likely to be closed before the next banking fee charge is due and what method of payment will be used to return the monies to the (former) bankrupt.

Receiving the information  detailed above at the time of the rebate request being submitted will assist in avoiding delays that can often be incurred obtaining the detail needed to make the calculation accurately.

Your co-operation is greatly appreciated.

Should you have any queries on this please contact: CustomerServices.EAS@Insolvency.gsi.gov.uk or 0121 698 4268.
42) Providing Information under Section 7(4) of the CDDA 1986

This article relates to the new powers conferred by the change in section 7(4) of the Company Directors Disqualification Act 1986 (CDDA1986). The powers now enable the Secretary of State (“SoS”) or the Official Receiver (“OR”), in respect of a non-compulsory insolvency case to request information relevant to a person’s conduct, as a director of a company that has been insolvent, directly from any person. The intention was to remove the administrative burden on the office holder which can result in delays in providing information and/or documents. 

Where an insolvent partnership is wound up as an unregistered company, the provisions of section 7 CDDA 1986 will apply.

The new power is applicable to all company insolvencies from 01 October 2015.

Section 7(4) of the CDDA 1986 now states:

The SoS or the OR may require any person

(a) to furnish him or her with such information with respect to that person’s or another person’s conduct as a director of a company which has at any time become insolvent (whether while the person was a director or subsequently), and
(b) to produce and permit inspection of such books, papers and other records as are considered by the Secretary of State or (as the case may be) the official receiver to be relevant to that person’s or another person’s conduct as such a director,

as the SoS or OR may reasonably require for the purpose of determining whether to exercise, or of exercising, any function of his or her under this section.

What information can be required?

The SoS or OR may request any information and/or documents that the SoS or OR may consider to be relevant to any person’s conduct as a director of a company.

In respect of insolvency practitioners (IP) usually the SoS or OR will require access to all the files created and maintained by the IP(s) in relation to the company, which includes:

· all paper case files to include any correspondence file and investigation files; 

· any electronically held documents, including emails or records not appearing on the case paper files; 

· any company’s paper records delivered up to or collected in by the IP; and 

· any company records maintained electronically including emails servers and accounting records

Who can be required to provide information?

The SoS or OR can request information relevant to a person’s conduct as a director of a company that has been insolvent directly from any person, which includes, for example:

· an IP who is the Liquidator, Administrator or Administrative Receiver of a company,

· an IP who is the former Liquidator, Administrator or Administrative Receiver of a company,

· company officers and former officers,

· director which includes any person occupying the position of director ie those not formally appointed,

· professional advisors such as accountants, book keepers and solicitors,

· other regulators e.g. Financial Conduct Authority,

· banks or other financial institutions and 

· third parties such as suppliers, finance companies and factoring companies.

Data Protection

An IP who handles personal information about an individual has a number of legal obligations to that individual under the Data Protection Act 1998 (“DPA”). However under Schedule 2 of the DPA an IP may provide personal information to the SoS or OR.

Confidential/Private and Confidential

The IP in respect of Polly Peck International Plc obtained information and documentation for the purpose of the Administration.   In an application under Section 235 of the Insolvency Act 1986 (“IA1986”), the Court decided that the IP could disclose that information and documentation to the SoS for the purpose of disqualification proceedings.

In light of the above, documentation cannot be withheld from the SoS or OR on the basis that it is confidential and endorsing a document ‘private and confidential’ does not necessarily make the document and any follow up documents confidential.

Documentation obtained under Section 235 and 236 of the IA86

The OR or an IP can obtain information from third parties by invoking their compulsory powers under Section 235 and/or 236 of the IA1986.   

However part of the functions of an OR or an IP includes the investigation of the company affairs and such was confirmed in the matter of Polly Peck International Plc (1994, BCC 15) when the Court commented:

“… it is quite clear that the purposes of the administration must include the gathering of information as to the conduct of the affairs of the company and those responsible for it by an administrator in order that he can report to the Secretary of State as he is required to do” and went on to say “In my judgement there is in this context no balancing of public interest or, to put it  another way, the public interest is itself identified and given priority by imposing these duties” (i.e. reporting to the SoS under Section 7(3)).

Additionally in the case of Pantmaenog Timber Co Limited (OR v Wadge Rapps & Hunt (a firm) and another and two other actions 2003 UKHL 49) the court decided that the powers conferred by section 236 of the IA 1986 could be lawfully exercised solely for the purposes of obtaining evidence for use in disqualification proceedings as the following comment was made:

“… The overriding purpose of the disqualification regime is to protect the public interest.  Success or otherwise in the prosecution of cases for an order under section 6 of the Disqualification Act will depend on the amount and quality of the information that is available. Success or otherwise in the prosecution of cases for an order under section 6 of the Disqualification Act will depend on the amount and quality of the information that is available. A narrow interpretation of section 236, confining its reach to information which the office-holder needs to get in the property of the company, would increase the risk that instances of commerciality culpable conduct will go unpunished. That would not serve the public interest…”.
Documents covered by Legal Professional Privilege (LPP)

LPP is the principal reason why inspection of documents can be refused and is regarded as a fundamental principle of justice. However, LPP can be expressly or impliedly waived by the client or his agent including an office holder. 

The two forms of LPP are:

1. Legal Advice Privilege which protects confidential communications between lawyers and their clients for the purposes of giving or obtaining legal advice which can be written or oral.   It protects confidential communications with the sole or dominant purpose of giving or obtaining legal advice or assistance.   LPP does not cover business advice given by legal practitioners on matters such as investment or financial policy or just setting out the law (as per Three Rivers District Council v Bank of England (No 6 [2004] UKHL48)).
The House of Lords further confirmed that the correct test to be applied was that laid down by the Court of Appeal in Balabel v Air India (1998) Ch 317 that said “Legal advice is not confined to telling the client the law: it must include advice as to what should prudently and sensibly done in the relevant legal context…”
2. Litigation Privilege which protects confidential communications between lawyers, clients and third parties made for the purposes of litigation, either actual or contemplated.   The litigation or other adversarial proceedings must have already commenced or there must be a real likelihood of litigation at the time the communication is made and the communication must have been made with a view to those proceedings. LPP does not cover communication made in response to a general concern about future litigation or the possibility that sooner or later someone might make a claim.
LPP does not extend to advisors who are not legally qualified or to communications with members of other professions. 

Any enquiries regarding the above including any requests to meet with any IP and their compliance & risk teams should be directed towards either:

Anthea Simpson 2nd Floor, 3 Piccadilly Place, London Rd, Manchester, 
M1 3BN tel: 0161 234 8498, Mobile 07794 274561, 
email: anthea.simpson@insolvency.gsi.gov.uk 
Or Joanne Covell, 3rd Floor, 4 Abbey Orchard Street, London, 
SW1P 2HT, Joanne.Covell@insolvency.gsi.gov.uk, Tel: 0789 678 3653 
both Investigation & Enforcement Services
43) Launch of the Director Conduct Reporting Service

The Insolvent Companies (Reports on Conduct of Directors) (England and Wales) Rules 2016:

(http://www.legislation.gov.uk/uksi/2016/180/pdfs/uksi_20160180_en.pdf) and  

The Insolvent Companies (Reports on Conduct of Directors)(Scotland) Rules 2016:

(http://www.legislation.gov.uk/uksi/2016/185/pdfs/uksi_20160185_en.pdf)

which come into force on 6 April 2016 will require office-holders to submit director conduct reports to the Secretary of State via an online service. 

This will be hosted on GOV.UK and a link to the service and guidance will appear here on or shortly before 6 April 2016. Office-holders will need to use the service to submit conduct reports on all cases where the date of appointment was on or after 6 April 2016. D1 and D2 forms should continue to be used for all cases where the appointment date is on or before 5 April 2016. Further details of the transitional arrangements will be included in the guidance.

In order to register to use the service insolvency practitioners will be required to:

· Ensure that their email address on the Insolvency Service database is correct and also unique and personal to them (see below)

· visit the start page (when it is available) here 

· Follow the link on the start page which will require them to enter their insolvency practitioner number and email address. 

· A temporary password will then be sent to their email address and this will need to be changed when they next log in. 

· The Service includes a dashboard showing an insolvency practitioner’s cases in terms of when they are due for submission and their status. The dashboard will only show cases where the date of appointment is on or after 6 April 2016 and because this data will be uploaded from the notice of appointment which appears in the London or Edinburgh Gazette, cases will not appear on the dashboard until after publication of that notice. 
Letters were issued to all practitioners in February using the addresses held on the Insolvency Service’s insolvency practitioner database. The purpose of this letter was to provide an update on the new Service and ask practitioners to check that their email address was correct because this will be used as part of the verification process when a practitioner registers as a user. A number of these letters have been returned by the post office marked “not known at this address” and because of this some practitioners may be unaware of the imminent launch of the new service and the importance of the database containing their correct email address, which must also be unique and personal to them.  

Insolvency practitioners can use the “Find an Insolvency practitioner” tool (https://www.gov.uk/find-an-insolvency-practitioner) to check their entry on the database. 

Any corrections should be notified to CustomerServices.EAS@insolvency.gsi.gov.uk and please include “IP Database” in the subject field. 

The new service has been developed with the assistance of a significant number of practitioners and their staff and the project team would like to thank all those who have provided their time to attend the various user research workshops and other events which have been vital to the project.

For April, we have focused on providing a front end system that complies with the legislation and allows office holders to be able to register and log in here. Individual office holders will gradually see their cases populate the new system as and when they take appointments from 6 April 2016 onwards.  We don’t anticipate the first of the new reports to be received in any number until June 2016 and the last of the old D1/D2s will not be received until September/October 2016. 

Any enquiries regarding this article should be directed towards 
Mark Danks, Insolvent Targeting Team, 4th Floor, Cannon House, 
18 Priory Queensway, Birmingham, B4 6FD telephone: 0121 698 4236 
email: mark.danks@insolvency.gsi.gov.uk 

General enquiries may be directed to email: DCAS@insolvency.gsi.gov.uk  

86) Changes to the CFA and ATE recoverability

From 6 April the no win no fee reforms introduced by the Legal Aid, Sentencing and Punishment of Offenders Act 2012 will apply to insolvency proceedings. These reforms came into effect in April 2013 but were delayed in respect of insolvency proceedings to give insolvency practitioners and other interested parties time to prepare for, and adapt to, the changes. 

The Order, made on 10 March, means that from 6 April successful litigants in insolvency cases will no longer be able to recover After The Event insurance premiums and the uplift applied to Conditional Fee Arrangements from the losing side.

The Order can be viewed at:  

http://www.legislation.gov.uk/uksi/2016/345/article/2/made
Any enquiries regarding this article should be directed towards email: policy.unit@insolvency.gsi.gov.uk 
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